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ABSTRACT 
focus of this thesis is the investigation of legal 
governing resolution of construction contract 
involving notice requirements and oral change 
The current construction contract law literature 
at the construction contract administrator is 
and synopsized. The purpose of the applicable 
requirements and relevant issues are discussed. 


application distilled from case law are presented 


with reference citations. The rules are verified by further 


case law review. The proper use of this information is 


discussed. 
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CHAPTER 1 


INTRODUCTION 


Background 


The attitude of the judicial system towards contract 
formation provides the basis for understanding how 
construction contracts are interpreted when a dispute 
arises. As stated by Sweet, 

Generally, American law gives autonomy to contracting 

parties to choose the substantive content of their 

contracts. Since most contracts are economic 
exchanges, giving parties autonomy allows each to value 
the other's performance. To a large degree autonomy 
assumes and supports a market place where participants 
are free to pick the parties with whom they deal and 
the terms upon which they will deal.} 

The importance of this judicial aititude is that courts will 

seek to enforce the provisions of the construction contract. 

In almost every construction contract, there are 
procedural requirements regarding how and when Knowledge is 
communicated about situations that may affect project costs 
and schedule. For instance, there are provisions requiring 
the contractor to notify the owner in writing should the 
contractor encounter unanticipated events or circumstances 
that may lead to an increase in cost to the owner or that 
may delay the timely completion of the project. Further, it 
is required that all change orders be in writing. At the 
outset, it should be stated that the courts will enforce 


these provisions unless it has been found that the 


requirement has been waived by the owner. However, there 





are a number of ways that the requirements can be satisfied 
aside from a strict adherence to the technical requirements. 
Therefore, it is important that both the owner and 


contractor understand these conditions. 


Objectives 


The objective of this paper is to define the 
requirements related to two important notification 
mechanisms in construction contracts. These 
mechanisms are: 

1. The requirement imposed on the contractor to notify 
the owner that conditions or events have occurred 
that may affect the owner's project costs or may 
delay project completion. 

2. The requirement that all change orders be in 
Weal ic slioker 

The paper discusses the conditions under which a waiver 
occurs and the various ways in which written communications 
requirements can be satisfied. In both situations, the 
necessary conditions may have occurred without the awareness 
of either party. Knowledge of these situations is an 
essential prerequisite for good contract administration. 

There are several reasons for this paper. Certainly 
there is literature available addressing these topics. 


However, much of this material is vague and confusing and is 





not readily understood by those involved in contract 
administration. In some instances, the requirements are 
superficially or simplistically presented often misleading 
the reader. Sadly, these misunderstandings sometimes 
promote rather than minimize disputes. There is a belief by 
many involved in the construction process that courts are 
arbitrary and that the outcome of a dispute cannot be 
predicted with reasonable certainty. This paper is written 
in part to demonstrate that careful case law research shows 


consistent and predictable application of the law. 


Organization of the Paper 


This paper is organized in two major parts. The first 
part addresses notice requirements and the second covers the 
issue of written change orders. Each section begins by 
citing the pertinent contract provisions from four standard 
contract forms. Then, the important issues raised in the 
literature are discussed. Next, several Key court cases are 
detailed, and from these case studies, specific rules of 
application are developed. Finally, these rules are tested 
against the most current appellate court decisions to 


ascertain their consistency. 





CHA lER 2 
NOTICE REQUIREMENTS: 


PURPOSE AND RELEVANT ISSUES 


Purpose of Written Notice 
The owner has the right to Know his liability for that 


item for which he has bargained. Contractually, the owner 
preserves this right by requiring the contractor to notify 
the owner in writing should situations occur that may 
increase project costs to the owner or may delay completion. 
As stated by an Illinois court, 


In a building and construction situation, both the 
owner and the contractor have interests that must be 
Kept in mind and protected...The owner has a right to 
full and good faith performance of the contractor's 
promise, but has no right to expand the nature and 
extent of the contractor's obligation. On the other 
hand, the owner has a right to Know the nature and 
extent of his promise, and a right to Know the extent 
of his liabilities before they are incurred. Thus, he 
has a right to be protected against the contractor 
voluntarily going ahead with extra work at his expense. 
He also has a right to control his own liabilities. 
Therefore, the law required his consent be evidenced 
before he can be charged for an extra.} 


Additionally, the court of Appeals of North Carolina 
stated: 


We are not blind to the possibility that the Contractor 
in this case encountered considerably changed 
conditions and extra work. But the position of the 
Contractor must be balanced against the Commission's 
compelling need to be notified of "changed conditions" 
or “extra work" problems and oversee the cost records 
for the work in question. The notice and record— 
keeping procedures of these provisions are not 
oppressive or unreasonable; to the contrary, they are 
dictated by considerations of accountability and sound 
fiscal policy. The State should not be obligated to 





pay a claim for additional compensation unless it is 

Given a reasonable opportunity to insure that the claim 

is based on accurate determinations of work and cost. 

The notice and record-keeping requirements constitute 

reasonable protective measures, and the Contractor's 

failure to adhere to these requirements is necessarily 

a bar to recovery for additional compensation. ? 

There is consistency among the courts that notice 
Should allow the owner to: 

1. Investigate the situation to determine the character 

and scope of the problem. 

2. Develop appropriate strategies to resolve the 
problem. He may choose to redesign portions of the 
work and issue the required change order, solicit 
bids from the contractor or other contractors on 
various alternatives, or delete portions of the 
work. 

3. Monitor the effort and document the contractor 
resources used to perform the work. 

4. Remove interferences that may be limiting the 
contractor's ability to perform the work. 

Often, especially where there are changed or differing 
site conditions, the owner cannot correct the problem. For 
example, if during construction of a building foundation or 
embankment, unsuitable soil is found, notice allows the 
owner to investigate the site and perhaps redesign the 
foundation or adjust the alignment. If no alternative is 


available, the owner has the opportunity to negotiate a 


price in advance or, if unsuccessful, document the 





contractor's effort and costs so that any additional costs 
to the owner will not be based solely on the contractor's 
records. Thus, notice provisions place the owner and 
contractor at parity with respect to determining facts and 
resolving issues arising from potential claims.3 

Another essential element of notice is the assertion by 
the contractor that the work is beyond the contract scope, 
and the contractor expects additional compensation or time. 
Gripping or mere discussions are not sufficient notice as it 
is not the responsibility of the owner to determine why 
additional expenses or delays are being incurred. 

COMEraCLOr Motice may also alert the owner to other 
problems. For example, where there is a delay, the oumer 
may not be aware of the impact of certain actions/inactions 
by the owner or third parties on the contractor's ability to 
perform the work. Notice provides an early opportunity to 
correct the situation before it develops into a more serious 
problem and to alert the owner of possible constructive 
changes. Many disagreements occur gradually during the 
course of discussions. Notice must be provided when the 
contractor believes subsequent decisions have altered the 
contract requirements. For instance, consider a case before 
the Veterans Administration Board of Contract Appeals 
involving a dispute over the installation of fluorescent 
lighting fixtures at a new hospital facility. Interferences 


and location problems were encountered, and numerous 





discussions were held at the field level to decide on an 
installation method. The Board stated: 

In the circumstances of the instant case, where the 

parties were, in effect, jointly trying to find a 

mutually agreeable method of installing (lighting) 

fixtures, the need for a clear prompt notice of a claim 
is evident. Otherwise it is well nigh impossible to 
determine when the give and take of routine discussion 
left off and the battle lines were clearly and 
irrevocably drawn.‘ 

When unforeseen events occur, contractors often are not 
fully aware of the conditions or the impact on their ability 
to perform the work. A situation that begins as a differing 
Site condition can cause a delay and may later develop into 
a claim. Therefore, it is recommended that a contractor 


submit an initial notice that references all of the relevant 


contract clauses. 


Contract Language 


The contract language is of paramount importance. The 
following four standard contract forms are typical of those 
most likely to be encountered by small-— and medium-size 
contractors involved in commercial and highway construction. 

1. American Institute of Architects (AIA), A201, 1976. 

2. Federal Acquisition Regulations (FAR), 1985. 

3. Engineers Joint Contract Document Committee (EJCDC), 

1910-8, 1983. 
4. Commonwealth of Pennsylvania, Department of 


Transportation (PennDOT), Form 408, 1983. 


aie 





Each of the above contract documents are similar relative to 
types of situations requiring notice. The main differences 
are in the time limits and what must be communicated. 

The essential elements contained in most notice 
provisions are: 

1. Form of communication 

zee O Whemeto directewnotice 

3. Time limit for submission 

4. Assertion that additional compensation or time is 

expected 
9. Procedure to be followed or reference to the changes 
Clause for guidance 

Problems requiring notice come from many sources and require 
a general clause addressing the notice requirements. The 
most common situations requiring notice are: 

1. Changed or differing site conditions 

2. Directives to do extra work 

3. Delays 

4. Intent to submit a claim 
Items 1 through 3 are problems requiring notice while item 4 
is further notice to the owner that his initial 
interpretation is not acceptable to the contractor and a 
claim for additional compensation and/or time will be 
submitted. 

Identification of these problems and their coordination 


within the contract documents deserves further discussion. 





Figure 1 shows the applicable paragraphs from each of the 
BOUmeoEanidaryG COmmiact feonms. If is important that both 
parties review the contract in its entirety because the 
requirements in the various paragraphs may be different. 

.It is often alleged that contracts drafted by various 
professional associations and agencies contain terms that 
are more favorable to the members of the respective 
Organization.® However, a review of the specification 
requirements indicates that relative to notice, there is no 
apparent favoritism. Tables 1 throush 4 summarize the 
specification requirements of the four standard contracts 
forms listed above. 

Relative to changed or differing site conditions (DSC), 
Table 1 shows the AIA document requires notice within 20 
days. The FAR and EJCDC documents require prompt notice. 
The AIA, FAR, and EJCDC documents further require that the 
notice must be made before conditions are disturbed or 
before proceeding with the work. In each instance, the 
notice must describe the conditions at variance with the 
contract documents. The PennDOT document does not have a 
DSC clause. Often the absence of a Differing Site 
Conditions clause reflects an owner's policy decision that 
contingency costs are to be anticipated by the contractor 
and must be built into the contractor's initial bid. 


However, the PennDOT specifications require unit 
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REQUIKEMENT FOR 
NOTICE 
ADDITIONAL ADDITIONAL INTENT 
COST TAME TO’ FREE 


A CLAIM 





CHANGED OR 





DI-EERING 
Sree EXTRA 
CONDITION WORK 


STANDARD CONTRACT REFERENCE 


AIA Da eae WAG Sic 2, ro ee 1. Ook 

FAR DY Sea 92.243-4 SPA 8 aad N/A 

EJCDC se Lise Wee oe 

PENNDOT N/A 110.03(e) Ti tecs ie) Loon 
FIGURE 1 


Contractual Notice Requirements 





Comparison of American Institute of Architects 
Stanwanrasopecifiication (c) 


TABEE: 1 


(AIA) 
1976 


Requirements Involving Notice 


oa 


Situation 
& Document 
Reference 


iChanged 
‘Conditions 
1A201, 


peaba. 2.2. 


‘Expectation of 


i:Compensation 
‘for Extra Work 
0 ee 

ppatwa. i2.3.1 
i'Delay 

(A201, 

‘Para. 8.3.2 
mephicent to 
‘File a Claim 
‘A2Ol, 

mara. /.4; 1 


Notice 


‘TO Whom 
‘Time Limit 
Wolo ban GN 
Expected 
‘Other 

i References 


‘Time Limit 


iAdd'1 $ 


Expected 
‘Other 
| References 


‘TO Whom 
‘Time Limit 
iAdd'l §$ 
Expected 
‘Other 

i References 


1 Form 

(TO Whom 
‘Time Limit 
i:Add'l $ 
Expected 
‘Other 

| References 


COnNLract 
Requirement 


Written 
Architect 
20 days 
Yes 


Para. 10.3 


Written 
Architect 
20 days 
Yes 


N\A 


eS ED GE a ee Ge ED > ee ee ee ee ee ee ee ee a ee a a ea ee ee ee ee ee Se SE EE ES 


Written 
Other Party 
Reasonable Time 
N\A 


N/A 





12 
TABLE 2 


Comparison of Federal Acquisition Regulations (FAR) 
Standard Specification (1985) 
Requirements Involving Notice 


ae ee ee ees es ees ees es ee es ee ee es es es es es es es es es es es es es es cs i cs es es es es ce ee ee ce ee ce ee ee es ee es ee ee ee ee eee ee 
— ee oe ot oe oe oe ae eee ee eee eee eee ee eee eee ae Gee Set Geet cee cee ee ae ee ee ee ee ee eo es ee ees es es ee es ees ee ee ee ee ee ee ee ee ee ee ee eo eee ee ee ee ae eee 





References 


i So. eiuiene sleyal 
& Document Notice i Contract 
Reference Element Requirement 
| Changed 1: Form Written 
‘Conditions i: TO Whom Contracting Officer 
152.236-2 (1985) i:Time Limit ‘Promptly before disturbance | 
‘Add'l $ Yes 
Expected | 
‘Other N/A 
| References | 
‘Expectation of iForm Written : 
‘Compensation + TO Whom Contracting Officer 
‘for Extra Work iTime Limit 20 days 
i92.c43—4 (1985) itAdd‘'l §$ Yes 
Expected ; 
‘Other N/A 
| References | 
iDelay i Form Written 
(92.212-12 (1985):To Whom Contracting Officer 
‘Time Limit 20 days 
‘Add'l §$ yes 
Expected ; 
;Other N/A 
| References | 
‘intent to : Form Written 
‘(File a Claim + TO Whom Gontracting Officer 
(52.233-1 (1985) :Time Limit N\A 

i:Add'l $ Yes 

Expected | 

‘Other 41 WS. ©. O0l-Gol3 


eee mee wes es ws ws ws ws ws ws os es os os ee es es es ws es es as as es ws ws ss sw a si ii ie i is 8 2 SS SS SS Ss. OS Ol le 
S22 [PSPS 22 2:23: 29:89 BS se es 8 8 SS SS SS SS SS SS SS Se ee ee es es es es es es a ee ae ae Oe wee TN Ss - 82 _Crey-r 2ee- e“”-_ 





TABLE 3 


Comparison of EnSineers Joint Contract Document Committee 


i 


= —_ -—__a> = = 


Ce ee ee ed 


(EJCDC) Standard Specification (1983) 
Requirements Involving Notice 

Sitttiat 1 On 
& Document Notice Contract 
Reference Element Requirement 
'Changed /Form Written 
i'Conditions (TO Whom Owner & Engineer 
‘Standard Form ‘Time Limit ‘Promptly before disturbance 
1 1910-8, ‘Add'l1 $ Yes 
teara. 4.3.2 Expected | 
‘Other ratas)s ©,2cO, Occ 
| References | Artiches 1. AZ 
‘Expectation of iForm Written 
‘Compensation 'TO Whom | Other party & Engineer 
jenrerxtera Work iTime Limit 30 days 
‘Standard Form ‘Add'l1 §$ Yes 
1 1910-8, Expected | 
frara. 11.2 ‘Other Para. 9.11 
: References | 
iDelay i Form Written 
‘Standard Form (TO Whom ' Other party & Engineer 
11910-8, ‘Time Limit 30 days 
‘Para. 12.1 rAdd'1 §$ Yes 
Expected | 
‘Other Para. 9.11 
| References | 
‘Intent to i Form Written 
‘File a Claim 1+TO Whom ' Other party & Engineer 
‘Standard Form iTime Limit 30 days 
1 1910-8, 1Add'1 §$ Yes 
‘Para. 9.11 Expected jj 
‘Other N\A 
| References ; 
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TABLE 4 


Comparison of Pennsylvania Department of Transportation 
(PennDOT) Standard Specification (1983) 
Requirements Involving Notice 


= SS SS SS se SS Se Se SS De Se a ee ae i iw we we wes ws ew we we we we sw ws ws ws wes we we we we ww ee ee ee i 
ee ce eee 


References 
1 
| 


Situation 
& Document Notice Cont rack 
Reference Element Requirement 
'Changed | Form ; N/A 

‘Conditions i: TO Whom DSC Clause not 

; ‘Time Limit inNeluded if 

‘Add'l1 $ i PennDOT Specifications 
Expected | 

‘Other 





Oral / Written 
Inspector / District Engr. 
Immediately / 2 days 


(EXpeCCrabrion Of jiForm 
‘Compensation ‘TO Whom 
pe@mmeocrra Werk |Timewldmit 





moeecifications jAdd'l $ Yes 

‘Para. 110.03(e) | Expected | 

‘Other Secrion 105.01 

| References | 

iDelay i Form Oral / Written 

i {AS amended ‘TO Whom | Inspector / Engineer(s) 

‘Sept. '83) i: Time Limit 10 days 

fpema, L211.038(e) fAdd'1°$ Yes 

Expected | 

; ‘Other N/A 

| References | 

‘intent to | Form Written 

‘File a Claim ‘To Whom | Chief Highway Engineer 

‘Specifications iTime Limit 10 days 

trata. 105,01 ‘Add'1 $ Yes 

Expected | 
‘Other Tour .S.. 4651 


i} 
i 
1 
References 
i 
1 
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price/volume bids which allow more flexibility for DSC 
cOmditions. 

Situations may arise where it is difficult to 
Gtstimeuishn a changea condition from a directive to perform 
extra work. Table 2 highlights several inconsistencies 
within the contract documents. The FAR and EJCDC documents 
require prompt notice for changed conditions and 30 days 
for extra work. When performing work for PennDOT, written 
notice must be given within two business days. The AIA 
document avoids any inconsistency because the same clause 
covers extras and changed conditions. 

Likewise, it is often difficult to separate situations 
that will lead to increased costs from those that may cause 
a delay. Table 3 shows notice requirements for delays. The 
AIA provisions for delays, extras, and changed conditions 
are consistent. The timing requirements for the other 
documents are not the same. The PennDOT specification 
differs in one important respect. The section General 
Genditetons eConcerming Delay Claims, Section 111.02, 
specifically identifies proper record keeping as the reason 
that notice must be provided. By not mentioning all four of 
the purposes of notice and instead focusing attention on 
Cm sOne tne ouner might be limiting his rights regarding 
notice. If the contractor keeps proper records but does not 
provide notice, the owner may have difficulty establishing 


that the contractor has not complied with the notice 
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requirement. None of the cases researched considered this 
issue. 

Table 4 addresses the question of whether the 
contractor must notify the owner of his intent to file a 
Claim. The importance of this requirement will become 
apparent later; however, it is evident that only the EJCDC 


requires the notice to be this specific. 


Important Issues Relative to Notice 


Often, contractors are reluctant to give notice of 
apparent delays or other directives because they do not want 
to create a project environment of mistrust or antagonism. 
Frequent notices of delays and disputes may create the 
impression that the contractor is preparing a major claim.® 
Yet, failure to provide notice will usually result in the 
contractor forfeiting the right to additional compensation 
or a time extension. There are numerous writings that 
discuss notice requirements. The important issues are 


highlighted below. 


Waiver 


Waiver is an important issue in deciding if notice 


requirements will be enforced. According to Anson's Law of 


Contract, an owner by his own actions can effectively waive 
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Meer igmrs te insist frat the contractor perform in 
accordance with the contract requirements.? While there 
have been complaints that waiver cannot be applied unless 
the owner receives some consideration from the contractor in 
CxemanGesber Siving up this right, Anson states that the 
courts have upheld this position on the basis of equity and 
have compared waiver to equitable estoppel. The doctrine of 
estoppel prevents the owner from insisting upon strict 
compliance of the contract requirements by the contractor 
where the owner's actions have clearly been in conflict with 
the same requirements. 

The decision of the U. S. Supreme Court in Plumley v. 
United States® is generally regarded as a landmark case 
Eimer tema fOr Strick iantkerpretation of the notice 
requirement. However, there is a substantial body of case 
law where the strict compliance has not been enforced. 

Logan states that courts have been willing to bend notice 
requirements where equity mandates such a result and where 
there has been no prejudice.® The case of Hoel-Steffen 
Construction Company v. United States, 456 F.2d 760, is 
often cited to indicate that notice requirements are viewed 
as mere technicalities and the courts seek ways to avoid 
strict enforcement. The refusal to enforce forfeiture has 
been based on the doctrines of waiver or estoppel. That is 
to say, the courts have found that the owner had committed 


such acts, or the course of conduct between the parties had 
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been such that, in equity and good conscience, contractual 
provisions for forfeiture could not be asserted against the 
Contractor .+° 

Perhaps the most common way an owner can waive notice 
requirements is to pay the contractor for previous change 
order work where notice was not given. If previously 
ignored, the contractor will have been led to believe that 
the provision will not be enforced, and the notice 
requirement cannot be reapplied unless the contractor has 


been notified. 


Is the Requirement Waivable? 


Where there are statutory requirements for written 
notice, the requirements cannot be waived. This is seldom 
the situation, except as it relates to oral change orders on 


Publi GmeEenteracts. 


Owner Knowledge 


Contractors frequentiy assert that the ouwner was aware 
of the events leading to increased cost or delay, and 
therefore, the written notice requirements should not be 
enforced. The extent of Knowledge can vary. For instance, 
in Schnip Building Co. v. United States,!! the owner 


representative was present daily, was fully aware that 
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additional costs were being incurred, and yet the contractor 
iow Mawvemt@mr,ccover. The court felt that it was not the 
role of the government to ascertain if the additional costs 
were caused by alleged differing site conditions or improper 
Construction methods. However, in Weeshoff Construction Co. 
Wemeeoseonngeles County Flood Control District,12 the 
contractor recovered because the awarding agency Knew that a 
Site inspector was directing that changes be made. The 
difference between the cases is the ability of Weeshoff to 
show that the owner knew that work outside the contract 
requirements was being accomplished and that the contractor 
expected additional compensation. If the contractor can 
Show such Knowledge by the owner, the formal notice 
requirement may be waived. This is especially true if the 
problem is the owner's fault or something within his 
C@nirol.' 

Some courts have held the owner responsible if it can 
be shown that the owner should have known of the problem. 
One court has held that the form of the contractor's 
statements and objections made at meetings and requests for 
reconsideration of the government's rejection of submittals 
was sufficient notice.!‘ 

Oral and constructive notice are frequently discussed 
in the literature. For example, in Hoel-Steffen 
Construction Co. v. United States,!5 the contractor orally 


complained and stated his intent to file a claim. But, in 
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ageenetneasonmtne COMmtrnactor's claim was rejected because 
NemUCeCmUaS Chiaracterizead as sriping rather than formal 
NeeteCeemana MO Imtent tO file aasclaim was ever asserted)! ¢ 
C@nmotruectivesmnotice can Occur in job site correspondence and 
im other documents. In one case, a document drafted by the 
government agent clearly indicated the agent's Knowledge and 
was determined to be sufficient notice.!7 Crit ieamepatii 
method (CPM) schedule updates have been found adequate to 
alert the owner of a delay. In Vanderlinde Electric v. City 
of Rochester, it was determined that monthly updates kept 
the owner fully and continuously aware of delays.!8 
However, nonperiodic or mere submission of updates may not 
be adequate.!° 

One author has suggested that the type of claim can be 
a factor in determining if the owner knew. With regard to 
delays, it is stated that: 

Notice requirements are frequently not enforced 

against contractors because the owner is already well 

aware of the delay and suffers no prejudice due to the 

lack of notice. In the matter of differing site 

conditions, the opposite is true. The owner can almost 

always show that it suffered prejudice due to lack of 


prompt notice; so the requirement is almost always 
enforced against the contractor.?° 


Owner Prejudice 


When the owner is afforded the timely opportunity to 
resolve the problem, mitigate damages, or document 


contractor costs, then he has not been prejudiced. Where 
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the owner has not been prejudiced, courts will usually set 
aside the formal requirements for written notice. In one 
decision, the contractor was able to recover despite the 
lack of notice because the owner had no alternative course 
of action.?1! In that case, the dispute involved highly 
technical matters. The supervising architect, who was also 
the government's technical expert, was aware of the 
problems, but failed to communicate these to the authorized 
government representative. The Board felt that the 
government was not prejudiced because it would have merely 
referred the matter back to the supervising architect. 


However, such instances are not common. 


Apparent Authority 


As a general rule, communication of delays and problems 
affecting costs must be made to the person having the 
authority to initiate or issue changes. Communications to 
others may result in the claim being denied. The law is 
Yervyeqitficult to analyze in this area. Caution suggests 
HicticecomeractOorewoptaim the approval of a corporate officer 
(in a private case) or an executive officer of a public 


agency (in a public case). 
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Timing 


Most standard construction contracts require notice 
within a specified time limit or promptly upon recognition 
of the changed condition. Sometimes, contracts will require 
notice within a reasonable time. This nebulous requirement 
Places considerable burden on the courts to determine what 
is reasonable. Nevertheless, after-the-fact notice will not 
likely be judged as reasonable. However, courts are more 
lenient with late notice that is only a few days beyond the 
specified limit, so long as the owner has not been 


prejudiced.?2? 


Repetition of Events 


Once notice is given, no further notice is required 


when the same conditions recur throughout the job.?8 


Form of Communication 


The owner's knowledge that extra work was being 
performed can be either actual or imputed. Knowledge can be 
imputed from Critical Path Method (CPM) schedule updates 
that serve to Keep the owner "fully and continuously 
aware."24 However, if the updates contain errors, are 


inaccurate representations of job progress, or fail to 
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assign responsibility for the problem, they are insufficient 
notice.25 

Job site correspondence, letters, memos, and minutes of 
meetings may constitute notice. Verbal notice may also 
suffice is some situations. However, in one instance, an 
extended phone conversation with the Chief Engineer was not 
considered sufficient for notice.?& However, the content is 


generally of greater importance than the form of notice. 


Requirements for Additional Detail 


Many contract provisions require that the notice be 
accompanied by or soon followed by submission of detailed 
information regarding cost, or delay impacts. However, 
compliance with such provisions is difficult. Courts have 
often found such requirements too onerous to enforce 
considering the brief time allowed for submission of the 
notice.2’7 The court felt the requirement for the exact 
amount of damages was inconsistent with the intent of notice 


provisions. 
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CHAP TER:-3 
NOTECECRITERTIA: 


LEGAL RULES OF APPLICATION 


When a dispute arises, providing proper notice is often 
considered a secondary issue. This explains the paucity of 
legal cases dealing primarily with notice. Nevertheless, 
the contractor must be able to show that the notice 
provisions have been complied with or waived before he can 
argue other issues of entitlement. More than 30 appellate 
court cases dealing primarily with notice requirements were 
investigated to determine the current state of case law. 

The investigation revealed substantial consistency among the 


decisions. 


Multiple Requirements-——One Situation 


The four standard construction contract forms discussed 
earlier include four distinct situations requiring notice 
(see Figure 1). These can be reduced to a two-step process, 
appraisal and quantitative. The first step, appraisal 
notice, consists of alerting the owner that the contractor: 
1) is being directed to perform work beyond the contract 
requirements, 2) is being delayed by a situation beyond his 
control, or 3) is encountering conditions at the 


construction site that are materially different from those 





indicated in the contract documents or that were reasonably 
expected. This element of notice gives the owner an 
opportunity to investigate the situation. The second step, 
Gener tative Motice, affirms the contractor's intention to 
request additional compensation or a time extension. This 
second step alerts the owner that the contractor believes 
the additional expenses are compensable under some provision 
of the contract or that he is entitled to a time extension. 
The owner has the opportunity to reconsider his position or 
to document the additional resources used by the contractor. 
While this two step process is evident in the contract 
language, notice of events or delays is frequently 
accompanied by the notice of intent. Although the elements 
of notification and intent are both essential to recovery, 


courts will generally examine notice as a single issue. 


Governing Issues 


In deciding disputes involving notice, four important 
questions must be answered. These are: 

1. Is the requirement necessary? 

2. Was the requirement satisfied? 

3. Can and has the requirement been waived? 

4. Was the owner prejudiced? 
These questions are hierarchical in nature. Depending upon 


EheMtahetincomoanr the Court, the contractor may not be™ barred 
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Peeler COV fOr failine to follow the technical notice 
requirements of the contract. A flow chart is provided in 
Figure 2 to illustrate the determination process. Reference 
Cases £Or the various criteria are shown in Table 5. Each 


of these issues is discussed below. 


Is the Requirement Necessary? 


NeOmmallywe COMStruction Contracts Require notice. If 
not stated in the contract documents, then the issue is 
irrelevant. However, some courts are willing to set aside 
the requirements for notice if there has been a breach of 
contract. Breach occurs when the work is materially 
different from the contract scope, is a cardinal change, or 
is a separate agreement outside the contract boundaries. 

Nat Harrison Associates, Inc. v. Gulf States Utilities 
Company serves to illustrate this concept. 

The contract called for construction of approximately 
158 miles of 500 KVA single-circuit, three-phase 
transmission line in Louisiana. After award, a revision to 
Eacwecommract Was negotiated for the construction Of an extra 
tower arm on which an additional line was to be strung. 

This extra work was applied to a portion of the transmission 
line. The pertinent facts as stated by the court are as 


follows: 


Gulf States was to obtain and furnish to Harrison both 
a cleared right of way in several ten-mile sections and 
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TABLE 5S 


Legal Rules of Application Flowchart: 
Notice Reference Cases 


LEGAGRCRITERIA 


BREACH OF “CONTRACT 
OWNER KNOWLEDGE: 
ACTUAL 
IU By 
IMPUOTED 
exeECcTAT ION OF 
ADDITIONAL 
COMPENSATION 
OUNEK PREJUDICE 


PROVISION WAIVED 


Reimome Nee Cook 


NA BARR IT SON vo GULF STATES 
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HOEL-STEPFEN Vv. UNIRED Siaeec 
POWERS REGULATOR COMPANY 
SCHNIF  BULLDING 

Vee eONGIED STATES 
SANE Fes Nee 
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all of the basic materials necessary for the above 
Ground construction. The contract allowed extensions 
of time for delays attributable to the "elements 
(weather), war, riot, strikes and other unavoidable 
casualties" and for an “equitable extension of time" in 
the event Gulf States failed to meet the delivery 
schedule for materials and right of way. "No 
additional compensation of any nature," however, was to 
be paid as a result of Gulf States' delays in 
furnishing right of way and materials.! 


Gulf States was late in providing both right of way and 
materials and did not extend the contract completion time as 
PeovreGderOr im the contract. In addition, Gulf States 
either ignored or refused time extensions requested by 
Harrison resulting from delays due to inclement weather, 
Suueeosmanad OlMer Conditions. ~Counts IT] and Jil of 
Harrison's court action respectively sought damages 
resulting from acceleration of the contract and claimed 
damages for breach of Gulf States’ duties under the contract 
to furnish the right of way and materials so that Harrison 
could perform its work timely and in sequence. One 
important issue centered on whether the costs allegedly 
incurred by Harrison were "extra costs" within the meanings 
GEetmne mMotice provision. The court stated: 

There is a point, however, at which changes in the 

contract are to be considered beyond the scope of the 

contract and inconsistent with the "changes" section. 

Damages can be recovered without fulfillment of the 

written notice requirement where the changes are 

OlUluSstade Lnewsscope Olmene Contract andwameunt fo a 

breach. Since the evidence supports the jury's finding 

that there was a breach of contract, we are unable to 
hold, as a matter of law, that Harrison was required to 

Give prior notice of the additional costs it claims 


here or that it is not entitled to damages for 
fLumeganemeal alteration of the contract .4 








Be 


Thus, the Louisiana court refused to enforce the notice 
requirement where there was a contract breach. Importantly, 
Mmemeouiek decision dealt very little with other relevant 
issues such as waiver, owner knowledge, and prejudice. The 
implication of the Harrison decision is that the question of 
breach is supreme in the decision hierarchy, and that where 
a breach occurs, the remaining questions need not be 
addressed. 

It is worth noting that the judicial attitude towards 
breach and notice is not unanimous. For instance, in the 
case of Buchman Plumbing Company, Inc. v. Resents of The 
University of Minnesota, the court refused to set aside the 
requirement even though a breach occurred. The court stated 
Emcee COmMpliance With provision in construction contract 
requiring written notice...for damage by way of extra cost 
was condition precedent to contractor's maintenance of 


Momuetimr@s Oreachn Of Contract. 


Was the Requirement Satisfied? 


Written notice implies a formal letter to the owner or 
his authorized agent or representative clearly stating the 
problem, applicable contract provisions, and that the 
contractor expects to be compensated and/or have the 
contract time extended. If done in a timely manner, then 


the requirements have been satisfied. However, notice can 
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be communicated in wavs other than a formal letter. This is 
USUicHeia er elLesned Gomasc sconstructive notice. Courts wilt set 
aside the formalities if it determines that the intent of 
the notice has been satisfied. The important issues in 
making this determination are: 

1. Owner Knowledge of the events and circumstances. 

2. Owner Knowledge that the contractor expects 
compensation or a time extension under some 
provision of the contract. 

2 OC e Peconmumucat 1 om: 

A inline 1 COMMUN! Gat 1 om. 

If it is found that the intent of the notice provision 

was not satisfied, some courts may address the question of 


whether the lack of notice actually prejudiced the owmer. 


Owner Knowledge 


Owner Knowledge can be in two forms: 1) actual 
Knowledge, and 2) constructive Knowledge. Constructive 
Knowledge can be further subdivided into: a) implied, and b) 
imputed Knowledge. Each of these types of Knowledge are 


defined and illustrated with an actual case. 


Actual Knowledge. Actual knowledge means Knowledge 
that is clear, definite, and unmistakable. The facts of a 


Situation have been conveyed orally or in writing so that 





there is no doubt that the party who requires the knowledge 
is aware. New Ulm Building Center, Inc. v. Studtmann, 225 
N.W.2d 4, demonstrates the essential elements of actual 
knowledge. The case involves a couple who negotiated for 
the construction of a house. The builder refused to sign a 
Wepeuem COlunact for a lump sum, but the parties orally 
agreed to proceed with construction based on an estimated 
Pitee ss ACCOnginGc EO the court record, 
The Studtmanns took the plans and material list to New 
CiimeiiidrmSe Cemtker, Imc., wno agreed in writings to 
Bimeisci@ealilnOr time material for the sum of $11,385, 
plus 3-percent sales tax. That agreement contained the 
following postscript: “If job runs less Owner will 
receive credit, but not any extra unless owner is 
notified." It is undisputed that as the work 
progressed, there were extensive changes and "extras" 
and that although the Building Center furnished the 
Studtmanns with monthly statements of the cost of 
materials, no specific notice was given to them that 
these (costs) included extras.‘4 
The Studtmanns visited the site daily and were fully aware 
of the progress of the work. The monthly materials listing 
from the Building Center and the daily site visits provided 
them with the information necessary to verify actual 
Cenc Eat errone With tne megotiated quantity and quality of 
COncEsiemciw lie eCvidemee Showed and the court found that 
they were fully aware that extras were being included as the 
work progressed. At the trial, the Studtmanns acknowledged 
that they knew of most of the extras and had talked with the 
COntGcaemorc abeut themeat the time. Their primary objection 


was over price. Because they did not object to the extras, 


they were responsible for payment. 





ie 


Implied Knowledge. Implied knowledge is gathered by 
implication or necessary deduction from the circumstances, 
Ene General elianguacge, or the conduct of the parties. While 
this type of knowledge may not be complete in and of itself, 
it is sufficient to gain attention and put the owner on 
Suard and call for further investigation. Implied knowledge 
is illustrated by the case of Hoel-Steffen Construction 
Company v. United States. The case concerns the 
C®astructiwon Of the Gateway Arch of the Jefferson, National 
Expansion Memorial in St. Louis, MO. Several contractors 
were simultaneously involved with the construction. 
hHeeli—Steffen contracted with the Interior Department to 
construct various interior features of the arch including 
the duct work. Working space inside the arch was limited 
which resulted in substantial interferences between 
contractors. Some contractors received preferential access 
to the construction site ina way that was not specified in 
any of the contract documents. The court stated: 

Where duct work contractor...brought dispute between 

the prime contractor, transportation system 

subcontractor and duct work contractor to the 
government's attention, it was the contracting 
officer's duty to take action to remedy the difficulty; 

Mimewasenou mecessary that duct work contractor 

specifically accuse the government of "unreasonable or 

unfair measures in attempting to resolve the problem," 
it was enough...that the government Knew or should have 

PRevnetnatwdtewas Called up)em ro act.> 

Them eGouDrmacciOcaG that SULLICiCnt imformation had been 


Reeeived to alert the owner that action on its part was 


required to minimize the effects of the interference by the 
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Otner s6Oneractors. 

Imputed knowledge. Imputed knowledge is established 
when a person in an organization is given actual notice of a 
fact or circumstance and that person has the duty to report 
it to the person affected. The case of Powers Regulator 
Company, GSBCA Nos. 4668, 4778, 4838 provides further 
insight into how courts recognize imputed knowledge. 

The contract provided for Powers to install emergency 
control centers in three Social Security Administration 
Program Centers constructed for the Public Buildings 
Services, General Services Administration. The 
specifications were highly technical and the installation 
was complex. The court found that: 

Notice of a specification dispute to a supervising 

architect employed by the government constituted notice 

to the contracting officer within the meaning of the 
changes clause of the contract. The regional architect 
on the project had the authority to approve or reject 
the contractor's submittals. Under the circumstances, 

Ehewacrlal MOorvce Of the architect who had. authority to 

issue changes could be imputed to the contracting 

officer because the architect was the technical expert 
to the contracting officer and this was a highly 
technical claim. The law is settled that a directive 
need not come from the contracting officer personally, 
and that he need not necessarily even be aware of 

nee ee ® 
The court apparentiy felt that the circumstances were of 
such importance that it was the duty of the supervising 
agent tect FO Communicate the problem to the contracting 
officer. However, had the dispute not been of a highly 


technical nature, the court may have felt otherwise. But, 


if the person who made a decision or knew of a contractor's 





3 


predicament was properly acting within his authority, the 
owner can be committed by his agent's actions without being 
avare of the situation personally. The court further stated 
in the Powers case that: 
Wemehnus hold that the comtracting officer cannot 
insulate himself from the operating level by layer of 
construction managers, architects, and consultants, 
then disclaim responsibility for the actions of one of 
his agents because the contractor failed to give him 
NOLLGEe.4 
Implied and imputed Knowledge will not always be found to 
exist. Obviously, the outcome is very dependent on the 
facts. Certainly, the courts will carefully examine the 
technical nature of the problem, authority of those 


involved, and the project management structure before 


deciding if the knowledge requirement has been satisfied. 


Additional Compensation Expected 


Mere knowledge that additional expenses are being 
incurred is not sufficient to make the owner liable for the 
cost increases. Extra work may be due to contractor error, 
and the courts have held that if the owner is unaware that 
the contractor expects additional compensation for the 
"extra" work, he will not be liable for the costs. Two 
separate cases illustrate this important point. 

In Watson Lumber Company v. Guennewig, 226 N.E.2d 270, 
the Guennewigs contracted with Watson Lumber Company for the 


construction of a four bedroom, two bath house. The 
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Guennewigs provided the plans and Watson provided the bid 
and specifications based upon those plans. After 
substantial completion, the contractor claimed a right to 
extra compensation with respect to no less than 48 different 
aneevarieag ttemsS Of labor and/or materials. In discussine 
ume issue of payment for extras, the court established the 
following five conditions as prerequisites: 


ijemlal acsions C(O bhe COMmtracton, SecechinG to recover 
fomwe “extras, the burden of proving the essential 
elements. That is, he must establish by the evidence 
that (a) the work was outside the scope of his contract 
promises, (b) the extra items were ordered by the 
owner, (c) the owner agreed to pay extra, either by his 
words or conduct, (d) the extras were not furnished by 
the contractor as his voluntary act, and (e) the extra 
items were not rendered necessary by any fault of the 
COMETACL OL. © 


The first three elements deal with owner approval of 
the item, and the last two establish whether the owner was 
aware that the contractor expected additional compensation 
for the “extras." The owner was apparently aware that some 
of the items were not called for in the contract. Regarding 
the issue of the Guennewigs knowing that Watson would later 
request compensation, the court stated that: 


The evidence is clear that many of the items claimed as 
extras were not claimed as extras in advance of their 
being supplied. Indeed, there is little to refute the 
evidence that many of the extras were not the subject 
of any claim until after the contractor requested the 
balance of the contract price, and claimed the house 
was complete. This makes the evidence even less 
susceptible to the view that the oumer knew ahead of 
time that he had ordered these as extra items and less 
likely that any general conversation resulted in the 
contractor rightly believing extras had been ordered. 


The owner's right to Know that the contractor expects 
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wera COMPeEMNSation iS directly related to the owner's right 
MOmecenEDOlMwilS L1abilities and to be protected against the 
contractor voluntarily going ahead with extra work and then 
charging the owner. The court stated that mere acceptance 
by the owner does not create a liability for the additional 
COS. weomecitically, 

ViaeweCnuractor must make his position clear at the time 

the owner has to decide whether or not he shall incur 

extra liability. Fairness requires that the ouner 

Should have the chance to make such a decision.?}°® 

Watson also argued that the Guennewigs implied they 
VWOMUGmoakeeBOtetine extras. TO Enis, the court applied 
anOener eimpOrtank Principle. 

Mere acceptance of the work by the owner...does not 

Gyeate liability Lor an extra....More than mere 

acceptance is required even in cases where there is no 

Movuwtekadte wine 1tem is an “extra*...1!* 

Another case that presents this consideration from a 
different perspective is Schnip Building Company v. United 
States. The contractor was contracted to build a hobby shop 
at the navy submarine base at Groton, Connecticut. The 
contract documents showed rock and provided for precision 
blasting and excavation. The smooth rock face was to serve 
as the concrete formwork and was intended to save the 
expense of man-made wooden forms. During construction, the 
contractor had to remove excessive excavation spoil caused 
by overbreak from the blasting operation. He also sought 


and received approval from the government representative to 


alter the formwork requirements so he could use wooden 





forms. The dispute concerned subsurface conditions which 
the contractor later alleged differed materially from those 
represented in the contract drawings and specifications. 
The court found that 


...(the government representatives) were personally 
unaware of existence of such conditions, and that their 
observations at the jobsite did not alert them to such 
COnGiaulLon. ..s Iie pPlaintittf infers that the government 
Should have Known of the changed conditions as thev 
were obvious. Whether the government representatives 
reasonably should have Known from the circumstances 
that subsurface conditions differing from those 
described in the contract documents were being 
encountered was a question of fact. The (contractor's) 
extensive backfill and grade fill requirements could 
have been caused either by a subsurface condition or by 
improper blasting technique. The Board considered the 
evidence and said that it was "unable to charge the 
Government with constructive Knowledge under these 
circumstances." The burden was on the appellant to 
prove to the government when such extensive fill needs 
existed. The government had no obligations to ferret 
out the reason.! 42 


The Schnip case is particularly instructive because it 
establishes that owner knowledge alone is insufficient to 
satisfy the notice requirement. The owner representative 
was present daily and was fully aware that additional costs 
were being incurred. However, a reasonable person could 
have inferred that the extra excavation and formwork costs. 
were caused by an inexperienced blasting subcontractor or 
other contractor caused problems rather than from differing 
Site conditions. The court Clearly assigned to the 
contractor the duty to ensure that the government was aware 
of the conditions and that the contractor expected 


additional compensation. The contractor's failing in this 





S18. 


CaseewasS Mont bDeims specific and assigning the cause of the 


atererotan COSts tO the differing site conditions. 
Fromm o: Notice 


Where the owner was aware or should have been aware of 
the situation, Knew the contractor expected compensation 
under some provision of the contract, and there exists some 
fom Of Communication that is signed; then the courts will 
likely find that the notice provisions will have been 
Saermst read. Normally, a formal letter is anticipated: 
however, other forms may suffice. Thus, it is important to 
realize the various forms of written communication. 


Various courts have found that notice has been served 


Ino ohecrs fron tme Contractor which required bur did 
not receive owner response. 

2. Regularly updated CPM network schedules, required by 
the contract, that properly assigned the 
responsibility for delay. 

3. Minutes of project meetings submitted by the 
contractor for review and approval which noted 
discussions about problems requiring notice. 

The above discussion indicates that written and signed 

Motitee Cam exist in various forms. But, what if documents 


exist that are not signed? And, what if the notice was 
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Orally communicated? No cases were found that dealt 


Spceeerealevewithwenese issues. 


Tainioeer Notice 
The timeliness of the notice is the final consideration 
iiPCeterMmMining 1f thes intent Of tLheumemicemoceulciemmaas 
been met. Occasionally an owner can have knowledge that 
thlewe 1S a Situation outside the contract for whichmthe 
contractor expects additional compensation, but that 
Knowledge becomes available so late so as to prejudice the 
owner. The Schnip Building Company case also illustrates 
this point. Notice was not effectively given until the 
contractor filed his claim which was long after the work was 
completed. The court stated: 
The lack of a timely notice was prejudicial to the 
Government because it effectively prevented any 
verification of appellant's claim and also the 
employment of alternate remedial procedures.!3 
In the Powers case the Board stated: 
Regardless of terminology, the issue is whether the 
government has been unnecessarily put at risk -— either 
Boe riskeor addipiond) diabilityv, LO Ehe Contractor or 
the risk of being unable to prepare and present its 
defense against the contractor's claim —- by the 
contractor's delay in notifying the government of 
pertinent facts.!4 
Clearly, the notice must be provided in time for the 
ouner to make an independent assessment of the situation, 


decide what action to take, and to monitor the additional 


Women weloswiod- = thisurigmt Lor cOMmro leone ss) tabi ltines 1s 
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the Key consideration in determining timeliness. Generally, 
if the contract specifies a time limit and the contractor is 
several davs late in filing motice, he will not be precluded 
from recovery so long as the owner still has the OppoOriuni Ly 
HOmCOME@Olm his Iiabilidtiesmother than. for minor 
inconveniences.15 

If the above issues have been adequately addressed, the 
PeemES Willi find that the intent of the notice provision has 
Deecimesaetotaca, thus allowing the contractor to pursue the 
more relevant questions of entitlement. Notice that the 
above issues were addressed without the need to introduce 
the concept of prejudice. Indeed, if the above conditions 
are met, the owner will not have been prejudiced and the 


question is irrelevant. 


Owner Prejudice 


To this point, raising prejudice as an issue only 
serves to confuse the dispute resolution process. However, 
what if one or more of the conditions have not been met? 

Can the contractor still recover? When confronted with this 
Situation, some courts will further examine the facts to 

determine if the owner has actually been prejudiced. It is 
worth noting that not all courts will address this question. 

Even though constructive notice may not have been 


provided, situations can arise where the owner may not have 





Deemer ejyweiced. Here, the contractor must show that the 
owner would not have acted differently had notice been 


proper aecommumuecated. A case illustrating this 


consideration is Sante Fe, Inc., VABCA Nos. 1898 and 2167. 


THEMGemrract Called for the construction of a 520=—bed 
hospital at the Veterans Administration Medical Center in 
Bay Pines, Florida. The dispute involved the proper 
Poecoleton Ol 11 GhitnG fiscrumes. 9 tieiBboardot (Contract 
Appeals stated: 


bOaGeSeon CONtract appeals, in prachice, will not 
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enforce this technical clause [notice provision] absent 


a showing of prejudice by the Government. The 
Government has the burden of proving that prejudice 


resulted from its lack of written notice. To meet its 
burden, the Government must demonstrate affirmatively 
"how the passage of time in fact obscured the elements 


of proof" or “how the Contracting Officer might have 


minimized or avoided possible extra expenses"...There 
is no indication that the Government would have acted 
differently, with respect to its rejection, regardless 


of a notice of claim. That is, the lack of written 
notice does not prejudice the Government .!§& 


The Sante Fe case may not reflect the wide spread 


judicial attitude because even thoush the government had no 


other alternative, it nevertheless was not afforded the 


opportunity to document the actual costs to the government. 


Also, the courts are not consistent upon whom rests the 


burden of proof of prejudice. 
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Waiver 


Ii the intent of the notice provision has not been 
satisfied and the owner has been prejudiced, the only 
recourse available to the contractor is to show that the 
requirement has been waived. An owner by his actions or 
PmaGrereme=Gan Waive wnis rvoht to notice. “In legal terms, it 
is said that he will be estopped from exercising his right 
to insist on notice. The terms waiver and estoppel are 
closely related. These will first be defined and their 
Similarities and differences explained prior to illustrating 
the concepts with several cases. 

Waiver is the intentional or voluntary relinquishment 
Cue Mount gmit or conduct that infers that the right has 
been abandoned. Waiver is unilateral and results from some 
act or conduct of one party against whom that party 
operates, and no action by the other party is necessary to 
complete the waiver. Thus, waiver can be created only by 
the owner, and no action on the part of the contractor is 
required. 

Sweet divides the question of waiver into three 
Suibissules 2 7 

1. Is the requirement waivable? 

2. Who has the authority to waive the requirement? 

3. Did the facts claimed to create waiver lead the 


contractor to reasonably believe that the 
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requirements have been eliminated or indicate that 


the owner intended to eliminate the requirements? 


Is the Requirement Waivable? If there are statutes or 
ordinances requiring written notice, then it cannot be 
waived. This would most likely occur where the ouner is a 
municipality, township, school board or some other public 


Coit vew StTaulLOry requirements are seldom an issue. 


Authority to Waive. The contract provision requiring 





moe eem MOkTeCe Can only be Waived by the owner or his 
designated representative. In the case of Crane 
Construction v. Commonwealth of Massachusetts, the court 
determined the architect had no authority to waive the 


notice requirements and precluded contractor recovery.}8 


Conditions of Waiver. To understand how waiver is 


created, it is worthwhile to examine the meaning of waiver. 


Ppemdetinedvoy Black Ss LaweDiectionarys 


A waiver is implied where one party has pursued such a 
course of conduct with reference to the other party as 
to evidence an intention to waive his rights or the 
advantage to which he may be entitled...provided that 
the other party concerned has been induced by such 
conduct to act upon the belief that there has been a 
waiver, and has incurred trouble or expense thereby.}9 


Normally, waiver of a right requires a consideration in 
return from the other party. However, in construction 


contracts as it pertains to notice requirements, a 
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Gomocl@er@arlOne1 Ss het required. Waiver 1s a voluntary, 
unilateral action. Only the owner can waive the right to 
NOmNGe OnGenO .ace1On 1S Gequired from the contractor. 

In construction contract disputes, waiver is the first 
step ina two-step process, the second step being that of 
estoppel. Waiver leads to estoppel when a party relies upon 
the waiver and acts upon it. For example, an owner 
voluntarily waiving a right can be estopped from reasserting 
that waived right. Thus, the two step process of the ouwner 
waiving a right and the contractor acting upon it prevents 
the owner from reasserting that right. 

The principles of waiver and estoppel are illustrated 
iiimenecmeaSesOtree. CemErnst. Incasv. Koppers Cogge Inc.<° 
Koppers was the turnkey prime contractor. Ernst was the 
electrical subcontractor. 

Koppers was responsible for the design and construction 
of an A-5 coke oven battery and related facilities at 
Aliquippa, PA. The oven was to be used to produce coke as 
part of the steel making process. Koppers was nearing 
completion of a similar facility in the Midwest and was 
using that design as a basis for the Aliquippa project. 

The technology was state-of-the-art. Throughout 
construction, Koppers was altering the design to incorporate 
lessons learned from the Midwest facility which was 
experiencing numerous start-up problems. All drawing 


revisions delivered to Ernst by Koppers were marked 
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"Approved for Construction." Due to the design changes 
coupled with requests from the ouwner and engineering 
difficulties on Koppers' part, Ernst's actual manhours were 
more than double the oriSinal estimate. 

A provision of the electrical subcontract required that 
any reauests for additional compensation be submitted to 
Koppers within 30 days after receiving revised drawings. 

Due to the volume and magnitude of the changes received from 
Koppers, Ernst was unable to realistically comply with the 
30-day requirement. Ernst wrote Koppers and asked Koppers 
to waive the 30-day requirement. Koppers did not respond to 
Ernst's letter. Ernst wrote again stating that since there 
had been no response to the earlier letter, Ernst assumed 
that Koppers was waiving the 30-day requirement. Again, 
Koppers did not respond, despite the letter being circulated 
internally among several departments. The court stated: 

We find that the conduct of Koppers in failing to 

insist on the 30 day notice provision in light of their 

PaPPrOVea LO GOMNStruction' orders to precede and their 

failure to reply to Shannon's [Ernst's superintendent ] 

letters, prevents Koppers from now using this clause as 

Bar  FOuernSrEeS ACt10MsS. ? 

By first failing to respond, Koppers waived its right 
to insist on notice. Further, by Ernst's continued 
performance under the contract in reliance on Koppers' 
Silence, Ernst gave up its ability to comply with the 30 day 
limit on a major portion of its work. Koppers knew that the 


"extras" were not being priced or given written 


authorization as required by the contract, yet they 





willingly accepted Ernst's performance. Koppers was thus 
prevented (estopped) from using the notice clause as a 
defense to avoid payment to Ernst for delay damages and 
compensation for extra work. 

There are other ways an owner can waive the notice 
requirements. If the owner pays for extra work where the 
NOEPee Was NOL provided, it will be precluded from insisting 


on notice for extra work performed thereafter. 


Summary of Notice Requirements 


Relative to notice requirements, there is substantial 
consistency among the court decisions investigated. In 
evaluating if the intent of the notice provision has been 
satisfied, courts rely much more on the content of the 
moueree tham tne form in which it was provided. If the owner 
or his agent is aware of the situation, Knows that the 
contractor expects extra compensation, and the notice is 
communicated ina timely manner, the intent of the notice 
provision will be satisfied. If not satisfied, some courts 
will further seek to determine if the owner has been 
prejudiced. The only other alternative to the contractor 1s 
to show that the condition was waived by the owner. While 
Figure 2 shows waiver as the last criterion in the flowchart 
hierarchy, most courts appear to consider this question 


almost immediately, second only to the applicability of 
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notice requirements. Cases are often determined on the 
issue of waiver, and courts appear willing to evaluate the 
easiest considerations first. While waiver is apparently 
easier for courts to determine, it is more difficult for a 
contractor to establish. A contractor establishes a firmer 
dispute foundation by demonstrating compliance with the 
intent of the notice provision. 

Caution admonishes that there is no uniformity amons 
the host of construction contracts the contractor will 
encounter either in the number of days of notice required or 
in the number of days in which the other party 1s required 
to respond to the contractor notice. Therefore, two steps 
should be taken. First, study each construction contract 
anew to ascertain the specific notice requirements. 
Secondlv, be cautious of supplemental provisions that may 
change the boiler plate notice language of the standard 


contract. 
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CHAPTER 4 
ORAL CHANGE ORDERS: 


PURPOSE AND RELEVANT ISSUES 


Purpose of Written Change Orders 


eee  LOrMmMatron Of A COMmStruction contract, unexpected 
Situations typically arise. As stated by Sweet, 
"The contract documents are at best an imperfect 
expression of what the design professional and owner 
intend to be performed by the contractor...After award 
of a construction contract, the owner may find it 
necessary to order chanses in the work."! 
lesAabtbowmmrene Goal Of a complete and usable facility, 
Due) biey MUSL Oe Iamcorporated into the contract to allow 
the owner to react to those unanticipated situations. 
Construction contracts almost always include provisions 
allowing the owner to order changes in the work without 
invalidating the contract. The mechanism used to formalize 
changes is the change order. Procedures define how changes 
are made. These procedures written in the contract 
documents, serve to protect both the owner and contractor. 
For instance, change orders are required to be in writing. 
Other provisions may also be included to govern how the 
contractor is to respond if he feels he is being ordered to 
perform extra work. The purpose of these procedural 


requirements is essentially the same as the requirement for 


notice.? That is, the owner has the right to Know the 
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Mabie and extent of his pr@mrses and liabilities. The 
requirement for written change orders protects the owner 
from unknowingly incurring a liability through the course of 
routine interpretations of the contract documents and normal 


Inperaecvomeui1th the Comeractor. 


Contract Language 


The essential elements of the contract clauses related 
to written change order requirements are: 

1. Only persons with proper authority can direct 

changes 

2. The form of directive must be in writing 

3. The directive must be signed by a person with 

proper authority 

4. Procedures for communicating the change are stated 

9. Procedures for contractor response are defined 

The relevant contract clauses for the four standard 
contract forms are summarized in Tables 6 through 9. _ In 
each, authority is granted to the architect, contracting 
officer or engineer. All require that the directive be 
written. Since the AIA and EJCDC documents are used in 
Situations where the owner is represented by an agent, both 
require the directive to be signed by the owner. 
Thereafter, the change is issued to the contractor through 


the architect or engineer. The implication is that neither 





TABLE 6 


Comparison of American Institute of Architects (AIA) 
Stuam@andwomeci fication (c) 1976 
Requirements Involving Change Orders 


Situation 


Reference 


& Document 


(JL btering Site 


Weenei tt 2Oms 
vA ame 
(Para. 12.2.1 


Ub cma Werk 
(A201, 
weemas. L2.3. 1 


‘Variation in 
‘Estimated 
‘Quantities 
(A201, 

teaba. 22.2.5 


iChanges 
(A201, 
fecieer 12.4. 1 


:Chansges 
(A201, 
(Para. 12.1.2 


‘Authorization 


‘:;Communication 


1 


Form 
Signed by 


Procedures 
CoOMuEeracEeor 
Response 


—_———a ee a ee ee a ee ee ee a a ee a a a a ee a ee a ee ec ce re er cs ee ee ee SS ees ee ee 


‘Authorization: 


| CoMmini cation 


| Communication 


VAthemor 2a tb 1onM 


‘Communication 


Form 
Signed by 


Procedures 
COnETraACEOr 
Response 


Form 
Signed by 


Procedures 
Contractor 
Response 


Form 
Signed by 


Procedures 
GoOmerac cor 
Response 


— SS SS pe DC SS a mm cpm cr, mm cs Ss Ss Ss es ee ee 


‘Authorization 


— a a ee ee ee ee ee ee es ce es ce ce cc crm ms Sc cm cm cs i eee ee 


Potieme@iGi zat Lon. 


1|Communication 


Form 
Signed by 


Procedures 
Contractor 
Response 


I a a a a ee 
—ee oo a ee es ee ees ee eee ee ee ee ee eee ieee ee ee ee ee ae ae ae ae fee ew ee = a 


Contract 
Requirement i 


Owner 
Change order 
Owner and Architect 
Written 


Contractor signature 
indicates agreeement 


Owner 
Change order 
Owner and Architect 
Written 


Cempnec wom Si Ghatiuire 
indicates agreeement 


Owner 
Change order 
Owner and Architect 
Written 


Contractor signature 
indicates agreeement 


Architect 
Order 
Architect 
Written 


Carry out promptly 


Ouner 
Change order 
Owner and Architect 
Written 


COmEracEOr Signature 
indicates agreeement 


— = eee eee eee eee cee cee eee ace eee eee ee eee eee ee eee eee eee ee oe eee ee oe ee eee eee eee eee ee eee cee eee cee cee cee cee fee fee fee fee fee eee eee ee ee fee eee eee ee eee fee fee ee ee ee ee ee oe 


—e ee eee fe eee oe eee eee eee eee eee eee eee eee eee eee eee oe fee oe oe ee oe ee ee ee eee ome fee eee eee eee fee fee eee Oe ee es 





a a 
rn 





Se 


TABLE 7 


Comparison of Federal Acquisition Regulations (FAR) 
Standard Specifications (1985) 
Requirements Involving Change Orders 


— a eee ee ee ee ee ee eee ee ee ee ee ee ee ee ee ee ee ee ee oe eee ce ce es es es es es es ee ee ee es es es es es es es es es es es es es es eee ie ie 
— =e ame a= ome cee cee a= cee ae cee cee cee cee cee cee ae cee a= cme cee cee c= cme cee cme cee cme cee cee cee oe oe ome cee ieee cee cee eee C= oe oe Se cme cee cee ae ae ae cee ae cee ame ame ogee cee ewe Se eS 


Situation 
& Document Notice C6ntitact 
Reference Element Requirement 
i'Differing Site ;Authorization: CONtEaGEING- Of filcer 
peonds fi0ns 1 Form Contract Modification 
(FAR 52.236-2 ‘Signed by CONnthact ime 7o1 f1icer 
 COmmund Cation: Written 
| Procedures | 
 COpmerec ror Contractor signature 
i Response indicates agreeement 
‘extra Work ‘Authorization: CONErPactime Ort 1cer 
feak o2. 243-4 i Form Order 
‘Signed by Contractins Officer 
‘Communication: Oral or Written 
; Procedures | 
 }COlMkuachor | Provide written notice 
| Response 
pVariation in ‘Authorization: COntmactine, O1ficer 
‘Estimated (Form COMmtracteemeairi1caui on 
‘Quantities ‘Signed by Contracting Officer 
‘FAR 52.212-11 ‘Communication; Written 
' Procedures | | 
‘Contractor Contractor signature 
i Response indicates agreeement 
‘Minor ‘Authorization: Not separately 
:Changes 1+ Form identified. Included 
‘Signed by under Changes clause. 
; ‘Communication: 
| Procedures | 
(CGMiwac FOr 
: Response 
i Changes ‘Authorization: COnit@actimG-Orfticer 
(FAR 52.243-4 1 Form Contract Modification ; 
‘Signed by COntracrtime OLfricer 
;Communication: Written 
| Procedures | i 
iCOMiEweaG vor Contractor signature 
i Response indicates agreeement 
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Comparison of Engineers Joint Contract Document Committee 
(EJGDG) Standard Specification (1983) 
Requirements Involving Notice 


Situation 


& Document Notice Condwact 
Reference Element Requirement 
D=ti_eerima site ,AUrthoriZation, Engineer 
‘Conditions + Feu | Change contract documents | 
Meaware 4 onc ‘Signed by Engineer 
‘Communication: Wier cen 
| Procedures | ; 
+ COnenackor Not specified 
' Response 
jee rca Work :Authorization: Engineer 
veara. 1.2 i Form Change order 
‘Signed by Owner 
;Communication: Written 
| Procedures |; 
PCOmenae Lor Contractor Ssiemarture 
i: Response indicates agreeement : 
‘Variation in PouWlimOrizat LOM, Engineer 
(EStimatea eran anno Change Order 
‘Quantities ‘Signed bv Owner | 
ipa bl es: ‘Communication; Written 
leh wO@ccaiires | 
(COM ccilei Contractor signature 
i: Response indicates agreeement 
| Masao (AUlEmOLI zation: Engineer 
'Changes | Form Field order 
Para. 9.5 ‘Signed by Engineer 
‘Communication: Written 
1 Peocedures . 
FCOMerdc EO Contractor signature 
i Response indicates agreeement 
i ee ee Se ae ee er eee ne Tete 
iChanges (Authorization, Engineer 
jeeamwa. 11.2 1 Form Change Order 
‘Signed by Owner 
‘Communication: Written 
| Procedures | 
COnteGtac rors Contractor signature 


(| Response indicates agreeement 
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WABLE 9 


Comparison of Pennsylvania Department of Transportation 
(PennDOT) Standard Specification (1983) 
Requirements Involving Notice 


Situation 
i & Document Notice Contract 
Reference Element Requirement 


Differing Site i:Authorization DSC clause 1S not 


“meeoncdi£ions rFOrm | included in the standard | 
Ho1Gnead by | PennDOT specifications 
‘Communication: 
| Procedures ; 
PCOMLractor 
| Response 
lence. \lopml< ‘Authorization: District Engineer 
weaira. LOa.OS i Form WOrlaser-der 
ele Ol ‘Signed by District Engineer 
‘Communication; Written | 
| Procedures ; 
ReOniittactoL Contractor signature 
| Response indicates agreeement 
iVariation in ‘Authorization; District Engineer 
‘Estimated i Form Work order 
i‘Quantities ‘Signed by District Engineer 
‘Para. 104.02 TeOmmMuna cations: Written 
Vee OOS : Procedures | 
(COnEracecor N/A 
: | Response 
iMinor PPitehOma Zat1On Engineer : 
‘Changes ‘Form Work order 
a ce) aks Wee OO): aan Oy ‘Signed by Engineer 
Ce O02 ‘Communication; Written 
: Procedures , 
| (COmurae Lol N/A 
| Response : ! 
iChanges ‘Authorization: District Engineer 
imam 110.028 i Form Work order 
‘Signed by District Engineer 
Commum1ecat Lon, Written 
| Procedures | 
WCOneLaGnom Contractor signature i 


| Response indicates agreeement 
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the architect or engineer can unilaterally order changes. 
The FAR and PennDOT documents specifically state that the 
inspector has no authority to order changes. Procedures for 
contractor response were discussed in Chapter 2. Thus, each 
document clearly addresses the elements of change listed 
above. There is little difference between the content of 


the four documents. 


Dot elon dna ClasSification of Change Orders 


The study of change orders is most convenient when 
viewed in two parts, the change and the order. A change is 
a requirement beyond the boundaries of the contract 
documents. An order is a directive from the ouwmer to the 
contractor to perform the change. Pertinent issues related 
to the order (directive) are the main focus of Chapters 4 
and 5. However, it is worthwhile to briefly cover the 
essential characteristics of the change itself. 

The change relates to the element that deviates from 
the contract documents. Changes can arise from many sources 
ANG UaEToOuS Sitiakions are covered by different parts of the 
contract documents. A diagram outlining the hierarchy of 
changes is shown is Figure 3. Reasons for changes and 
emaecumsotances Ssurroumdine them are diverse, and importantly, 
the common law and rules governing entitlement depend upon 


the origin and type of change and the contract language. 





CHANGE 
BILATERAL ONILATERAL 


BEYOND 25COrE WN Ss COrE 


ACL INELY PASSIVE. 
DIRKEGTED DIR BGLED 


CONS TRUCE 


DSe MINOR EXTRA ADDITIONAL CHANGES 
WORK QUANTITIES 


FIGURE -3 


Change Order Hierarchy 
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As shown in Figure 3, changes can be classified as 
Ceriee seamen Uni PaLreral mMOodgetcations. Bilateral changes 
are beyond the contract scope and must be agreed to by both 
parties. Bilateral changes do not fall within the changes 
GHaUcScCenwanG@ener Contractor iS ™met oblicated to perform the 
work. A discussion of bilateral changes is beyond the scope 
of this paper. 

Uriiapewa bechangesecanane bOEN withim and bSeyond the 
general contract scope. Changes that are bevond the scope 
of the contract are called cardinal changes. Rubin 
clarifies cardinal changes: 

One ruling states that a “cardinal chanse has been 

found to exist when the essential identity of the thing 

contracted for is altered or when the method or manner 
of anticipated performance is so drastically and 
unforeseeably changed that essentially a new agreement 
homercareee 
It follows that if the project is altered by cardinal 
changes to the point that it is no longer the same as bid 
POO mmmMece COMenractor, tmen the comtractor is not obligated 
to perform. However, cardinal changes can arise in many 
ways, and often cannot be recognized until after the fact. 
Therefore, making generalities relative to how they will be 
evaluated by a court is indeed risky. 

A unilateral directive by the owner that makes changes 
within the general contract scope is the most common type of 
construction change. The changes clause in the contract is 


applicable. Changes can be actively or passively (tacitly) 


directed by the owner. Active direction is communicated 





Eeepie@mmOreally OF 4h Writing, while passive direction 
(G@n>suemliert Ve Gmange) 1s communicated by conduct or by 
inaction when some action is required. The line separating 
active and passive communication is often obscure and is 
sometimes confused in the literature. 

Most disputes arise where the contractor believes he 
has been directed to perform work outside of the contract 
scope, but the owner refuses to acknowledge the chanse. 
When the change involves oral directives, the principle 
questions are: 

1. Was the owner properly notified? 

yeweeene COMEractor entitled to additional 

compensation through some provision of the contract? 

3. Was a constructive change ordered by a valid oral 

change order? 
The notice question was addressed in Chapters 2 and 3. 
Questions involving entitlement are a function of the type 
of change and the contract language. Applicable rules 
differ depending on whether there is extra work, a differing 
Site condition, defective specifications, errors and 
omissions, large changes in quantities, and so forth. If 
the work in question is within the contract scope, then 
there is generally no entitlement unless, for example, the 
contractor was directed to alter his methods. Questions 


involving oral directives can arise when the work is within 
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or bevond the contract boundaries, and it must be determined 


seen wern Was directed or done voluntarily. 


Issues Related to Oral Change Orders 


Changes are common, yet disagreements often arise for a 
variety of reasons. In dealing with changes, Simon suggests 
that the following questions are relevant: 

1. What does the contract state? 

2. Does the changes clause apply in this instance? 

3. Assuming that it does apply, have you complied with 

nh ee 

4. Assuming it does apply and you have not complied, 
what are the exceptions to the enforcement of the 
clause? 

5. Have you complied with an exception? 

6. Assuming that you have not complied with an 
exception, do you have an equitable basis on which 
to argue for the establishment of still another 
exception?’ 

The first question has already been considered by examining 
the four standard contract documents. The remaining 


questions will be briefly discussed below. 
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Does the Chanses Clause Apply? 





If the change is found to be beyond the general 
contract scope (a bilateral or cardinal change), the 
literature susgsest that the formal contract requirements 
controlling how the change is to be issued may not apply. 


Otherwise, the changes clause is usually applicable. 


Has There Been Compliance With the Changes Clause? 


Despite variations in contract language, two criteria 
seem to decide if the changes clause has been satisfied. 


These are proper authority and satisfying the intent. 


Proper Authority.It is essential that the person 
directing the change has the authority to do so. Stokes 
states: 

An owner of a construction project needs to make 

certain that the contract documents specify who has 

authority to order changes in the work. An owner must 
retain control over changes to the contract. The owner 
does not want to be liable for changes that were 
ordered by someone who had no authority to do so.° 

Change authority is normally specified in the contract 
documents as the owner or his designated representative. 
The four standard contract forms each include specific 
references about authority. However, authority may also be 


apparent or implied from the responsibilities or conduct of 


an individual or party. If the situation leads a contractor 
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P@mreeconmaolY winter that a certain individual has authority 


to direct changes, then authority may be imputed him. 


Intent of Changes Clause Satisfied. Changes are 
usually directed by issuing a signed, written change order. 
Relative to the directive, Simon states, "Many contracts 
provide that there be a "Signed," "written," "order." He 
further states: 


Since most contracts do not specify the format for the 
writing, various documents might, in the judge's 
GVseaetloOn. CONStittize thesvriting —so.as towtulfillethe 
"written" portion of the clause requirement. That 
writing misht be found in letters, transmittal notices, 
revised plans and specifications, notations on shop 
drawings, job minutes, field records, daily reports, 
signed time and material slips, internal memoranda, or 
other documents...The next consideration is to 
determine whether the words written order require a 
WUrasmei-Oraer” “Otmea "“Weittem "Order." If -they are 
read together as a single phrase (which they are not), 
the owner's furnishing a sketch, revised drawing, or a 
new plan, along with the oral directive to perform the 
work "or else," would not fulfill the technical 
requirements. However, if the words are interpreted to 
mean that both a writing and an order must exist, the 
sketch and oral directive would suffice.’ 


The literature suggests that the above consideration 
determines if the owner's rights have been protected. The 
tendency of the courts is to require a Writing and an order. 
Thus, an oral direction must be supplemented by other 
conditions to show that the owner directed, had knowledge 
of, and approved the change and that something written 


exists. 











Se 


Ex coePtioms £oO the Clause 
The exception most often mentioned in the literature is 
that of waiver. That is, the owner has waived his right to 
insist that the change be reduced to writing. In this 
regard, the issue of change differs from that of notice. 
-ertGCcuto Vieweo as a contractual technicality or procedure. 
However, a Change 2S an alteration to the basic contract 
involving considerations (exchange of value). Therefore, 
courts may proceed more cautiously when dealing with waiver 
Of richts relative to changes. 
merelevant question is can the right or condition be 
waived? This question is most important when the owner is a 
public agency because the owner representative may be acting 
within his or her contract-—specified roles but may be 
directing changes that are beyond the authority granted by 
regulations and statutes. An example is provided by Simon: 
Determination of the authority is not as easy as it may 
Biseear Ol tne Stirftace. In Blum v. City of Hillsboro, 
Suma the Mayor, City Council and Architect all 
approved the change. They are proper parties and have 
apparent and actual authority; however, external 
limitations (the bidding statutes) placed a different 
Eeouwnmeonree Oli blti1On Onmeedat authority. This might be 
Calledueaneartiticial Limitation on authority, buE to 
those involved in the construction process, when they 
are unable to be paid for what otherwise appears to be 
a properly authorized, issued and executed change 
Gweermtmat 1S mot am artificial barrier. It is very 


real .8 


Relative to the authority issue, statutes will always 





Oe) 


Pmweee ee, the contract language. The prudent contractor 


ewes semiwi ty aware of the local statutes and regulations. 


(2) 


Oompliance with Requirements of the Exception 











homeo ctali MOreeGitticult for the contractor to 
P2eweeci@c eCcpE1OMm tnan EO show compliance, In asserting an 
Se op ome mecONtraceer Must prove both the existence of 
Heme cePi1On and compliance with the requirements of the 
je 1101-) the tollowins conditions are pertinent: 

ate eeCt1OMm aS Clear and/or of a satisfactory 
Givaracter. 

2. Owner approves the work being performed. 

3. Owner authorizes or allows the work to proceed. 

4. Distinct agreement between parties that the work is 

fOoumeccduitned bye tine Original contact. 

9. Definite agreement to pay for the change.?-:° 

If a contractor is unable to justify performance based 
ViMOmEeNemOnrauecdtreecEion DY any Of the above conditions, he 
has little recourse other than to seek recovery on the 
BUcOmy On Ccuity., Simon states: 

The entire argument and presentation of exception is 

guided by principles of equity and the effectiveness of 

a non-written modification in spite of a contract 

condition that modifications must be written depends 

upon whether enforcement of the condition is or is not 

barred bv equitable consideration, not upon 

technicality of whether the condition was or was not 

expressly and separately waived before the non-written 


mModiimicalion. [Universal Builders, Inc. v. Moon Motor 
bedee. Inc. 224 A.2a 10 (1968) ].!! 





moweeer, the topic of equity receives little discussion in 
eeweeralure, ancl a diengthwerevieceu ofncountecases 
Bee Cages that MOSt Courts seldom render decisions in favor 


OF EMG COMeeaerer Dasecdwon equity. 


Clauses ~peciticallverPrectuding Oral Direction 


a eS paniakaieaiis re Se 





POMC COPuractSesmpecifically prohibit oral directives in 
Hae veMorelLO Prevent tne owner’ s waiver of the written 
change order requirements. However by attempting to limit 


ie 


(a 


owner's exposure to disputes involving oral change 
ordere, the owner's flexibility to make changes in immediate 
Situations is also reduced. Sweet states that many attempts 
to contractually prevent subsequent changes are ineffective. 
He further indicates that rather than seeking to bar waiver 
of the written change order requirement, a more effective 
approach is to allow reinstatement of the requirement 


fellowimag a2 designated grace period.!2 


Conunecn PoOrmMaLleon fr lmaGipLes 


Issues related to oral change orders are viewed 
differentiy from notice requirements because change orders 
are alterations to the basic contract agreement. 
Conversely> notice 1s a technicality of contract execution. 


To fully understand how the courts view change orders, it is 








NeGCeSsfar Yt EOurevnew th@mbasic principles of contract 
[Oia eyoOMeenne De a Valra comtract, the following elements 
are essential: 

1. Competent parties 

2. Proper subject matter 

3. Reasonable certainty of terms 

4. Offer and acceptance 

opeeeconsiderations 
AGGitienally, CGontracts for certain types of transacti@ms 
may need to be in writing. Three of the most relevant 


Poments are discussed below. 


Offer and Acceptance 





There must be an offer and an acceptance for a valid 
contract to exist. The acceptance must be clear, absolute 
and unqualified. A qualified acceptance or a counteroffer 


1S a new proposal. 





Validmeoentracts require considerations or an exchange 
of something of value, what Sweet refers to as the 
Peeenistine duty rule. Courts have diffieulty in validarmne 
change orders where there has been no such exchange, 


however, there are several exceptions. Sweet states: 
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Wee ecCoON SLING rile 2s Criticized. it limits the 
autonomy of the parties by denving enforceability of 
agreements voluntarily made. Implicit in the rule is 
an assumption that an increased price for the same 
amount of work is likely to be the result of expressed 
Om implied Geercion on the part of the contractor, as 
Mi VPiemeetiiLractor. 15 Saying "pay me more money or 1 
will quit and you will have to whistle for the 
damages." However, suppose the parties have arrived at 
a modification of this type voluntarily. There is no 
reason for not giving effect to their agreement.}!3 


Statutes sometimes preciude oral changes. This is 
perticularly true for public agencies and local governments 
and authorities. Where there are no governing statutes or 
regulations, oral contracts can be created. Yet, most 
€OmMtracts COntLain explicit provisions stating that changes 
must be written. While most do not expressly preclude oral 
change orders, that is clearly the intent. In appraising 
Pac viMeertance Ot Limiting the form of chance orders te 
uritten directives, the Supreme Court of Towa in quoting 
from the Corpus Juris Secundum stated: 

Stehme DrOvision (requiring it to be in Writings), 

however. i3 not of the essence of the contract, but is 

a detail in the performance...!4 
Parc utewni1s cOMmsistent With legal principles in that oral 
contracts are valid so long as the other elements of 
COMBPAGim et OrMakloOn are present. 

Quoting from the sixth volume of Ruling Case Law, pp. 
SV4vancmemws. the 4th Circuit Court, of Appeals affirmed that 
oral changes are valid: 


Menpeever. tnough the parties to a contract may 
stipulate that it is not to be varied except by an 
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agreement in writing, they may, dv a subsequent 
ree ereOL 1M Writing, modify it bv mutual consent. 
One wwio Nas agreed that he willvonly contract. by 
Meine eill ascertain Way does mot thereby precltde 
himself from making a parole (sic) bargain to change 
it. There can be no more force in an agreement in 
writing not to agree by parole (sic) than in a parole 
(me yecagheement NOt tO agree in writing, and everv 
Berecncniwes thetwekend issended by the nmeuvone, which 
CON LLoemekS. it. > 


Dineeeedce ene Circuit Court Of Appeals court Went beyond the 
Supreme Court Of Iowa court by stating that oral 
modifications are still valid even though there may be 
Teg otecen op: Olltb1 ting oral changes. 

Miigea@enecUOnLiMig trom the case Of Illinois Cent. R. Co, 
fe eC reonneeeborrnw= 7, S.W. 40, 101 Am. St. Rep. 345, the 
GOtrEe Stated : 


Dicishtebiewwiii tren COmtract has a clause forbidding 
SlUietmoGncalwalterarion, and declaring that no change in 
it Shall be valid unless in writing, such provision 
does not become a part of the law of the land; it is 
like another agreement which is superseded by a new 
Steer Oe met 11) Spite Of it an oral alteration may be 
validly made.i§& 


Pec V CuUGEINS from Ene case of Bartlett v. 
SEame@dnutelraewi4d6 Mass, 394, 19 N.E. 549, 2 L.R.A. 625, 
time ecOlrk Moted: 


jaeenprES Ore parties LO Lie up by contract their freedom 
Srececeline With GCacm Otmer are futile. The contract is 
alaereneOrmoe Takei inkO account im interpreting the 
subsequent conduct of the plaintiff and defendant, no 
doubt. But it cannot be assumed, as matter of lau, 
that the contract governed all that was done until it 
was renounced in so many words, because the parties had 
a right to renounce it in any way, and by any mode of 
expression they saw fit. They could substitute a new 
@mctmmeonm oct, OY COMduct and intimation, as well as by 
express words.!? 


Thus, the contract itself does not have the power of 
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the law even though two parties agreed to bind themselves in 
accordance with its provisions. Instead, the contract is 
used by the lau fo "interpret the subsequent conduct" of the 
m~arties and correctly apply the law. Since common law 
recognizes oral contracts as beings valid instruments, unless 
specifically precluded by statute, the contract itself 


cannot limit the power of law by preventing oral changes. 





Ce 


CaoOrT ER 3S 
ORAL CHANGE ORDERS CRITERIA: 


LEGAL RULES OF APPLICATION 


Over 30 appellate court cases were reviewed to 
determine how the law views oral change orders. The results 
EXtCewenat tne cCotirtrs have dealt with the issue in a 
[o-oo tichmet sa hae Purpose Oferhas Section is to 
ae ene Criteria used by the courts amedeciding oral 
change order disputes. The criteria are presented in Figure 
t+ uith reference cases for the various criteria shown in 


iaiorenl ea sench Critecrionetsreaiscussea below. 


Meo neden Ili On Changes Clase 


The initial consideration is whether the disputed work 
is covered by the changes clause. Directed work which is 
outside the contract scope are categorized by many 
different names, extra work, additional work, and 
alterations. Typically, the requirement for a signed, 

WEbu tem echamee Order applies to “extraswork.”" If if is 
found that the nature of the work was not “extra work" but 
"additional work," the requirement may be circumvented. 
Ohwrousity, the specific contract language is a decidins 
factor and the individual clauses addressing these various 


categories of work must be coordinated. A case illustrating 
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Legal Rules of Application Flowchart: 
Oral Change Orders 
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Legal Rules of Application Flowchart: 
Oral Change Order Reference Cases 


LEGAL CRITERIA 
WRITTEN CHANGE ORDER 
REQUIREMENT APPLICABLE 
PROHIBITED BY STATUTE 
WORK REQUESTED BY OWNER 


PROPER/APPARENT AUTHORITY 
OR WITH OWNER 'S CONSENT 


ADDITIONS EScOST 
ACKNOWLEDGED OR 
Pe oer we AY 


Bow rs lON WALVED 


Pigene NCe. Choe 


WOOD v. CITY OF FORT WAYNE 


OMIT ED ola ESsy. SLATER 


WATSON LUMBER CO. 
v. GUENNEWIG 


THE SAPPHO 

EROUORS MILES OF SAMER IGA. 1NEe- 
Vea MERTCGAN STEERER BUILDING 
COMP ANY 


BLAU (GEE SrATES 


Robe Uo its 
BERGsy. KUCHARO 
CONSTRUCTION COMPANY 
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this noint was heard before the United States Supreme 
Oe Wiesner 

Ree eeece and Company was "a contractor hired to 
SBGMieeeNeL a Water distridutionm system for the city of Fort 
Wayne, Indiana. Pipe diameters ranged from 4 to 24 inches. 
A river crossing was also included. The contract contained 
the typical requirement that no claim for extra work would 
‘2 considered unless done in response to a written order 
from the owner. The contract also allowed the owner to 
elter the quantities and such increases or decreases would 
be compensated. Finally, the contract specified the 
engineer as responsible for determining the amount of work 
and materials authorized for payment, to decide all 
questions relative to the contract documents, and that his 
estimate and decision were final. 

Wood visited the Engineer's office and reviewed the 
contract documents. The original plans showed the 
under river crossing at Calhoun Street. After Wood was 
awarded the contract but before he began work on the 
UN@e a Tiree Crossing, theseitverelocaked the crossing to 
Clinton Street. The relocation resulted in a increase from 
PVOmpOmseoven £22, Of Water depth and from a solid bottom £0 
a bottom described as quicksand. The city directed the 
engineer to accomplish the change but refused to issue any 
WemMemeil Chico Cimmen Or cnange order to the contractor. The 


citv promised the extra work would be taken care of at a 
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later date but subsequently refused the contractor's claim. 

The contract documents specified that the ouner could 
direct extra work or make alterations in the extent, 
dimensions, form or plan of the work. The documents further 
Cutmeamenman Omlv Claims for extra work done in obedience to 
a written order of the engineer and trustees would be 
entertained. No such restriction was placed on alterations 
Pout ne Work . 

Pieweounmteevaliared Ene Contract provisions for extra 
work and for alterations and determined that the nature of 
the work was within the alteration clause and not under the 
chenses clause. The contractor was allowed to recover. 

The city's intent was probably to have all changes, 
imeluding extra work and alterations, be authorized only by 
UPitten direction. However, a loophole existed in the 
contract that allowed the contractor to recover. Most 
contracts contain general clauses that effectively close 


bets soOSSibility . 


Statutory Requirement for Written Directive 


Where statutes and regulations require written 
directives, the requirement will not be set aside. This was 
Darmonecaepme ime Mastriet Court Of Alaska which quoted te 
Corpus Juris Secundum and stated: 


A written contract may, in the absence of statutory 
pmevisions requining adwrittwma, be modifmiedsby a 
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subsequent oral agreement. ier ome COMET ACtrS 
Seeétien 2//, page 865, note 36.2 


Thais criterion must be carefully weighed when 
performing work for public agencies, municipalities and 
AUpiO@eco Were TreStilatrions exist, there will be no 


Wie CeOVer (i. 


Veni COneQacr AlEOwat lon 


In most instances, the changes clause will applv and 
there will be no statutory considerations. Thus, resolving 
Seco com ii | Ber redicea to determining 1f a valid contract 
Gigemd | 1Cmelias been created. The formation principles of 
offer and acceptance and considerations are relevant to this 
Getecmmemation. For am offer and acceptance to be created, 
the owner must have Knowledge of the circumstances. The 
considerations criterion necessitates that the owner be 
aware that the contractor is expecting compensation. 
Considerations can also be extended by an implied or express 


promise to pay. These issues are discussed below. 


Of primary importance is whether the contractor was 
Oveimey Gaisgoctod tte dO Phe work, or Was acting as.a VolUunmecer. 
The case of Watson Lumber Company v. Guennewig illustrates 


tinis issue. Quoting from the Corpus Juris Secundum, the 
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Appellate Court of Illinois stated: 

edema Sele@isal rule, a builder Or contractor is not 

entitled to additional compensation for extra work or 

materials voluntarily furnished by him without the 
owner's request or Knowledge that he (contractor) 
expects fo be paid therefor.3 

Im the Watson case, some of the extra items were orallv 
acgreed to beforehand, some were ratified after the fact, and 
others were not claimed by the contractor as extras until 
the dispute arose. The court disallowed those items that 
were provided by the contractor without the owner's 
knowledge or consent without considering any other points of 
law. Thus, owner Knowledge is an important prerequisite to 
recovery. 

The JTowa Court of Appeals decided a similar dispute 
Stating that, "Waiver of written change order requirement 
does not entitle subcontractor to perform extra work without 
anv approval whatsoever. "4 In this case, Nelson-Roth was 
the owner, UDE was the prime contractor, and Central Iowa 
Grading (CIG) was an earthwork subcontractor. CIG was 
Orally ordered by UDE to perform numerous changes. The 
requested work was done, but CIG performed additional work 
that had not been requested. The claim for this extra work 
was rejected by both Nelson-Roth and UDE. Even though the 
owner and prime contractor had disregarded the contract 
yrovisions requiring written changes, the court determined 


that the owner was not liable for changes of which he was 


unawaere.s 





The issue of an oral directive was involved in a case 
Waard Detore the Supreme Court of Wisconsin. The case of 
Peemeter CONSHrMerion Co. VaeOlympic Recreation, Ine. 
involved construction of a bowling alley in which the prime 
contractor abandoned the project. <A subcontractor, 

Cie isSstiulii Company, installed the electrical wiring, 
ee. anemeaguipment ame the building. The subcontractor 
sought compensation from the owner for extras performed at 
the oral direction of the prime. The changes in electrical 
work were not readily apparent, and it was unlikely that 
Olvmpic would have been aware that they were being done. 

The testimonies presented were inconsistent, and the court 
was unable to establish a sound basis for compensation for 
Enewe Pres. the court placed the burden of proof on the 
subcontractor claiming the extra, and he was unable to prove 
that Olympic Recreation Knew of the work. Therefore, he was 


not entitled to recovery. 


Additional Compensation Expected or Promised 


An owner through the course of administering a 
construction contract, may be aware of various conditions 
involvina additional costs, yet he may not be aware that the 
contractor expects additional compensation. Courts have 
determined that mere knowledge of additional work is 


insufficient to assure recovery of extra costs. The next 
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Pet oweEOnrnra valid Oral Contract is whether the ouner 
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knew the contractor was expectinsa additional compensation or 
tne owner impliedlv or expressly agreed to pav for the 

gee ileMal Gest ©f the emtra work. The contractor will be 
precluded from recovering additional costs if the ouner did 
not know the contractor expected additional compensation. A 
case heard before the Federal District Court in Alabama 
Peiticweeees iis eSSential criterion. 

Upeweevermment ‘comtracted with Mr. Algernon Blair to 
dismantle certain prefabricated buildings located at 
Granada, Mississippi and transport them to Key West, 
Florida. There, the buildings were to be reassembled by the 
contractor. During the reassembly phase, a hurricane struck 
hev West and caused considerable damage to some of the 
buildings. The owner telephoned the contractor's 
representative and directed him to protect the work and 
revair the damage. In ordering the work no agreement was 
Meee nom eay fOr the additional cost but the question of 
liability for that cost was deferred until later. Ten days 
Tei OUumourtme Oral direction, the Government sent a letter 
Memes lommmetering in part, 

fierce UTOl tle =oregoling, you are advised that the 

Comesceter till be expected fo complete the project in 

meeceuGance Wimenmerne terms Of the Contract, without anv 

additional cost to the Government as a result of damage 
caused by the hurricane. 


Upon completing the work, the plaintiff requested additional 


compensation based on the oral direction. However, the 
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qovernment had never agreed to nav for the additional work 
and had no reason to believe the contractor expected 
aaCthtenalememies fOr the repairs. In deciding for the 
aovernment, the court stated: 

Witere COmtract provides that there shall be no charce 

for extra work unless a written agreement is made 

therefor, the builder cannot recover compensation as 
for extra work on account of alterations made at the 

Oral request or consent of the owner but for which no 

written agreement to pav additional compensation is 

emia. ° 

imeeine Case Of Bers v. Kucharo Construction Company, 
Miemrtecetenvas tnat Of a@ promise fo pay. The project 
Pei wedmeonstruction of over two hundred and fifty 
apartment buildings and houses for the Federal Housins 
Peers itaprven. Bera, the plaintif£ subcontractor, hada 
Seesaw wucharO Comstruction Co., the prime 
contractor, that stated that no oral agreement would be 
honored and only extras directed in writing and agreed to 
Deemer econstruction would be recognized for additional 
compensation. 

Numerous defects in material and other items affecting 
the work of Berg were brought to the attention of Kucharo 
who repeatedly instructed Bers to get it done and that he 
would be paid. However, Kucharo later refused to pay, 
GaemoOmweomeecauirement fOr Written directives. Quoting from 
CeO t elite . time court stLared: 

The courts have adopted various theories of avoidance 

which may be classed as those of independent contract, 


modification or rescission, waiver, and 
Cstoppel...Among the acts or conduct amounting To 








Merver are the omer’ s Knowledse of, agreement to, or 
merece emee oi SUCH extrd work, a course of dealing 
which repeatedly disregards such stipulation, and a 
promise tO pay for extra work orally requested by the 
owner and performed in reliance thereon.’ 

Peso enconc ugdead that the written contract was 
mrovperliv modified by an oral agreement, and the essential 
Prete eee A orIndine contract existed. Kuicharo's offer to 
may could not be rescinded once Berg accepted that offer by 
performins the work. 

Another case involving a promise to pay was heard by 
meow treme court Of Oklahoma. The case involved the 
construction of a residence. The homeowner orally requested 
changes to the contract, and the chanses were performed by 
the contractor. At the time, the owner acknowledsed that 
DicnemUuem@enadcdttronal cost involved. The contractor 
feo sic Gaerne Neuse, and the Work was accepted by the ouner. 
POleverwmunewOUlner reitiised to pay for the extra work 
SOmMLemeeme Liat GireceLtives Were not in Writing. The court 
determined that an oral contract had been made because the 


Peete @mee DAY Was ean acceptance on the contractor's offer 


LOwreenuorm tice Work for additional considerations .® 


Ordered by Authorized Agent 





ieMievemGomtractor receives am Oral directive to perform 
chanses to the work, it needs to be issued by a person 


ie Omeneom~eroOper authority to do so. In a complicated 
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Cee Oe tt iS Of America. Inc. w. American Steel 
Seen S COme ~Eiewestipreme Court of Oklahoma considered 
GeaiitcmemarCOUNtTerclaims of the three parties involved. The 
CGimiwewevas fom the consitrtiction of a building addition to 
the grain storage facilities in Alva, Oklahoma owned bv 
POUrwimamie. Problems aroseuduring.construction including 
moisture damage to grain that was already stored. 
Additional work was aiso directed. The contractor claimed 
G@ijeemMscae en fOr Extras Oraliv directed by the owner. The 
GOUr bE Speciziacaliy determined that those who ordered the 
et aewe,) Had been aurhorized to do so by Flour Mills. The 
COunimeakse “Stated: 
(Wilem= hence rinciple,..i1s recognized by this court in 
Jackson Materials Co. v. Grand River Dam Authority, 
Supuermabkepa@ge. 360 Of the Pacific repontme@rf the 
opinion, but was not applied therein because the person 
who made the subsequent oral agreements involved 
tnerein had not been authorized to do so and his action 
1m doing so had not been ratified by the only entity 
authorized by statue to make such agreements.? 
Authority can be either actual or apparent. However, 
the above case affirms the important condition that apparent 
authority cannot be extended to someone who does not posses 
authority unless there is some positive action (or inaction) 
by the person who actually possesses the authority.!° A 
G2cemmcawemocrore the Circuit Court of Appeals, Fourth 
eet eetintier i] lustrates apparent authority. The 
@emeract calmed for hauling a steamer ferry out of the water 


for overhaul. The overhaul included significant timber 


replacement, remetaling, recaulking and plumbing and 
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eeeeees) eo Mes. Tne contract contained a provision stating 
Bieweno Cs teaevOuhK SOL anvekind would be considered unless it 
was submitted beforehand and was approved and signed bv the 
Chairman of the board of the ferry company. When the work 
vegan, the condition of the ferry was found to be much worse 
ao mciimemmDateCOmeenat a conference with theseomtimactor, the 
Naopeemor the Steamers Capt. “Cherry ) > the president of the 
ferry company, and the inspector, additional repairs were 
agreed upon orally. These were subsequently performed bv 
aCe OiieGaiGiOr . 

Une sGourt fOUnea= that tiere was contusion’ concerning 
what was said and what was intended by the various parties 
at the conference. However, at the conclusion of the 
@emueweonce meune plaintiff was told to "So ahead." The court 
stated: 

Work was immediately begun on the hull, under the 

direction of Capt. Cherry as superintendent, who 

stayed at the work, and directed personally what rotten 

wood and timbers should be taken out and what work 

should be done, and how it should be done, until the 
steamer was completed...!! 

The court also noted that the president and various 
officers of the ferry company were frequently at the steamer 
and allowed the work to be done. Although not provided for 
by the contract, Capt. Cherry possessed apparent authority 
hen Giwoctmene extra work, and the Officers of the company 


made no attempts to limit his directing the work. This 


inaction by the ferry company was sufficient to lead the 





Cee e429" TO "believe that the ferry captain had the 
Qummic; ity tO direct the changes. 


‘a 5 
Cepemderations 


Valid contracts require considerations or an exchange 
Se econetmitgror Vvalitie. This Criterion can include a 
determination of whether the oral directive was a unilateral 
mromise or a bilateral agreement. However, courts may not 
he consistent regarding this issue. Sweet designates this 
requirement for consideration as the preexisting duty rule. 
As expressed in Chapter 4, Sweet believes parties should not 
ne restricted from making agreements lacking considerations 


the agreements are made voluntarily. Consider the 


ene 
hy 


Foilouting case. 

The Supreme Court of California heard a dispute between 
QammanwOmmer CONStTrucEing a building and the contractor who 
was hired to perform the concrete work for the foundation 
walls and retaining walls. The initial written agreement 
specified a unit price based on actual measurements of 
formwork. Prior to construction, the parties met and orallv 
agreed to modify the method of measurement to include all 
COmemeeonaectualiy placed Whether Within or outside the forms 
anaetoo trie aeqjust this quantity by an appropriate factor to 
account for waste and shrinkage. For payment purposes, the 
contractor provided daily concrete delivery tickets to the 


owner. Later, the owner refused to pay in accordance with 
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the modified terms alleging the agreement was invalid. He 
Stated the change was not in writing as required and the 
change resulted in additional compensation for the 

Celt cesormoure lacked consideration to the owner. 

The majority opinion agreed with the contractor and 
awarded recovery. However, there were strongly dissenting 
opinions that argued that the potential for fraud was 
increased if the court allowed a claim where there was no 
GONGtGeCeo elon ene MimOri ty Opinion is clearly consistent 


Vil Mmen well oOStaol) Silica principles of contract formation. 


Waiver of Written Requirement 


Wevereitemcreateca DOiwwwords, “actions or inactions Of Ehe 
ouner which result in the disregard of a contract 
requirement. If the contractor relies on the owner's 
conduct and acts in a way which is to his detriment, the 
owner will then be estopped from using the requirement 
against the contractor. The following case provides an 
excellent example of the waiver of the written changes 
requirement. 

The case of Reif v. Smith, heard before the Supreme 
Gor tewor South Dakota,’ anvolved construction work on a log 
home. Partly due to inadequacy of the plans, there were 
mumen ome chatices during the construction. Section 15 of the 


contract documents specified that all changes must be 
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Mee seem err ciNo acl aa enhance in contract price must be 


- 


Ssettied prior to commencement of the work. Relative to 
S-e210" i5, the cotiweestated: 


Copemariye Provisions tike Section 15 prevent 
QQOMmuoeters Pron recovering for alterations or extras 
HOmIoUeCeb EtOma written Order ..<Such provision, 
however, are impliedly waived by the owner where he has 
knowledge of the change, fails to object to the change, 
and where other circumstances exist which negate the 
@rovisvon; ive., the builder expects additional 
payment, the alteration was an unforeseen necessity or 
obvious, subsequent oral agreement, or it was ordered 
or authorized by the owner...Additionally, repeated or 
entire disregard for contract provisions will operate 
Aemn Wed Ver son sseCtiion 15.1.2 


Voemieetel COUrt record indicated that the Smiths 
(ouner) were on the j10b site repeatedly, had Knowledge of 
certain changes and authorized others, and made several 
sroaress pavments after the chansges were made. The court 
Pano tie Smieis aACtiOnS 2nconsistent and said that: 

Oe wore CONShruclion COMErack Witt Uriteen 

chanse order requirement could not come into court and 

acknowledge having authorized some changes without 

See ear iteCmachanee, Order and admit liability for 

such items but denv waiver as to other changes as to 

which he had Knowledge but made no objection.!3 

The Smith's condttct was apparently consistent and 
resulted in several oral changes. Since the conditions of 
Cham@e order creation were identical, the Smith's could not 
acknowledge some and disavow others. The court determined 
that the Smiths by their conduct had waived the requirement 


for written change orders and aliowed Reif (contractor) to 


ee) GG 108 <9 aa 
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CHAPTER 6 
VALIDATION OF RULES OF APPLICATION 


PavepOscemoer Verification 


The rules developed in the preceding chapters were 


3 


istilled from many decades of United States Federal and 


appearing in ali three legal jurisdictions, no apparent 
caifference were evident between the courts. Cases involving 
Gry Memrece as Che primary dispute are infrequent. To 
obtain an adequate sampling, some older cases were reviewed; 
the oldest case included in this research involved repair 
work made necessary by the Civil War. This body of case law 
is continually responding to changes in legislative law and 
judicial attitudes. The reference cases used in developing 
the rules (see Tables 5 and 10) were evaluated to determine 
their subsequent treatment by later decisions. Also, the 
riules themseives were evaluated against the most recent 
GOUT buge@roi1ons imvolyvingedisputes over notice and oral 
change order requirements to determine if they 
Gabistactorily represent the criteria currently used by the 


CGQliigece This verification process ws described below. 
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Woienec ion Procece 


Ver Tearttommwas a three step process. First the 
reference cases used in developing the rules were 
Bir eteatcea “to evalvare how the cecistons were 
subsequentiv treated in other disputes. From this research, 
no modifications of the decisions were made on the issues of 
Me@wreenor Oral changes: 

secondly, tne research; rules and flowchart logic were 
Seenoate! by Nir, C. Grainger Bowman, an attorney for the 
ii weeanieot MeNees, Wallace and Nurick, Harrisburg PAs He 
is a member of the American Bar Association and the 
Pennsylvania Bar Association in which he serves as chairman 
fee tcoeouolre COneract law committee. Specializing in 
ComeoerUCErenr contract disputes and public contract law, his 
critical review provides needed evaluation by someone 
trained specifically in contract law matters. His response 
Was enthusiastic and his few supplemental comments have been 
Peecerwperaced into rhe paper. 

Lastly, the most recent two years of case law were 
researched in the West regional and federal reporter systems 
using the West Key Numbers applicable to notice and oral 
changes. A total of eleven cases were reviewed. The 
process consisted of: 1) identifying the criteria used to 
decide each dispute, 2) determining the precedence of 


consideration (if any), and 3) comparing the court decision 








Wee ogtaiies. ov £OlLlOvInNG fame rules summarized in 
Figures 2 and 4. 

Table 11] summarizes the criteria used in each of the 
eleven cases. The fact that a court decision did not 
Comoidee sd Ie tnNewecmemecrla 16 NOL Surprising. The major 
cases researched to formulate the rules rarely fully 
explained the case law ieading to the decisions. Table il 
shows that no additional criteria were applied. There was 
nothing substantial to suggest that the sequence or 
peerarciiy of Critemia should be altered. Finally, by 
applvpna the rules in the hierarchy presented in Figures 2 
and 4, conclusions were reached matching those of the 
courts. This additionally documents the consistency of the 
appellate court case law. However, some minor points merit 


{lim@ner discussion. 


Points of Discussion 


Ad@at sonal Considerations? 


IB ons oe 





The cases reviewed revealed no additional criteria are 
necessary to evaluate notice or oral change order disputes. 
However, additional contractual issues may result in a 
(2etee ea mor Nemontitlement even if all the criteria have 
been met. 


A case in point is Felix J. Ambrose v. Aubrey F. Biggs, 
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Rule Verification Matrix 
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See 7h 2eNors. §«6vlne Case involved construction of a house 
on property ouned by the Biggses. 

Miewecontvacteinciuded the following pertinent 
Deena TOMS: 

mempoacment ot tne COmtract price was to be 

mad2 in three installments-the first payout when 

construction was under roof, the second payout when the 

trades were roughed in and the third and final payout 

Up@ymecubStanmial completioneer the bduitbdang ys (2) 

Ambrose would comply with the Mechanics' Liens Act of 

imewercom | bi leRey.Stac.1983,¢chn.82,par.1 et seq, ):...(4) 

any extras must be evidenced in writing, and any 
aageciticemu LO Ene COMcract price resulting from extras 
shall be determined by mutual agreement of the parties 
before starting the work involved.} 
The ptirpose of the Mechanics' Liens Act is to protect the 
wie mealeenmomreniidal, valid subcemtractor claims. Tnis 
Ppuemecel Ome smpnoylded bY a sworn contractor’ s statement 
which lists names and addresses of the parties furnishing 
materials and labor and the amount due prior to the ouner 
Moleiine payment slo the Contractor . 

Construction began and the owner paid the first two 
paumemes even though the contractor failed to comply with 
the Mechanics' Liens Act requirement that a sworn 
Geminactou Ss Strertement be provided prior to payment. In 
evaluating, the court found that the Biggses were on site 
figar ly everweday amd that all the criteria for oral 
modification of a written contract as described in the 
lLancoOosmmmueeGuco. Vv. Guennewiaw(196/), 226 N.E.2d 270, were 


satisfied. However, the trial court determined that the 


GCoOMmiLractom Could not recover for the extras because he 
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failed to provide a contractor's statement in accordance 
UMrowenessiecmanicS Liens Act as required by another 
Contract provision. The court also ruled against the owner 
on their countersuit for delay damages. The owners 
anpealed. 

Pecmaneclivate COUurt affirmed the trial court decision 
Sees lcd@rallre toemcomply with the referenced state 
Seemiieemoa hea thie Gontractor from recovery for the extras. 
MiewetesconuracloOr Nad satisfied all the criteria to 
(eso OPrsieene existence Of amsoral change to the written 
contract but was precluded from recovery for failing to 
Sele “senotuicrscOMeract requirement. Tne court 
specifically noted that the owner's first two payments did 
not act as a waiver of the requirement since the contract is 


subordinate to the law. 
Similarity Between Notice and Oral Change Order Disputes 


The matrix in Table 11 shows that disputes involving 
oral changes and notice often involve the same criteria. 
This is understandable since one of the situations requiring 
Metmleecmoutrnat of extra work. In an extra work dispute, the 
rule base (flowcharts) for oral change orders and notice 
appear to merge. The considerations of owner direction and 


owner prejudice mirror one other as follows: 





ot 





Gio) “enlace hoOLcuce 

Requested by Ouner 

ipa ee SP oper, oa Owner Knowledge 
Authority 

Promise to Pav Add'1 Compensation 
Add'1]1 Compensation --—————q~“~ Expected from 

Commnac t 
Prior Approval _——___-——- Timing of Notice 


While both situations are simultaneously studied, the 
aqecision is referenced onlv to the oral change order dispute 
for extra work. This implies that the oral change order 
Cit Cele wilave DIrLOri£Ey in disputes for extra work. 
POocitcaliveit Eme Owner orders and agrees to pay for 
C4ete ton. OVMer MOLice is implicit. 

Clear and Convincing Evidence 

Cases reviewed involving waiver of contract provisions 
indicated that the party attempting to invoke the doctrine 
of waiver had the burden of proof. One court in discussing 
this burden of proof stated that evidence establishing 
waiver beyond a reasonable doubt was not required but merely 
a preponderance, a superiority of influence, of evidence to 
support the assertion. 

However, the Ohio Court of Appeals established a 
different measurement of proof in the case of Frantz v. Van 
Gunten. In that case the court quoted from the 18 


Hees uaeneo ca (1980) 110, 111, Contracts, Section 205, 





See ween owermacrs LOr"extras*to be in writings: 

eae steamer PrOViISsion 11) a Contract may be waived is 

coemlegm. i Onto... 2b 1S held, Nowever, that such 

Stipulation being for the benefit of the employer, 

proof of a waiver must either be in writing or by such 

Clear and convincing evidence as to leave no reasonable 

doubt about it. There is no presumption as to such a 

waiver, and it has been stated that a mere 

preponderance of evidence is not sufficient to 
establish such a waiver.? 

The court then quoted the case of Cross v. Ledford 
Gee eelolmontOroc. 469, 53°0O.0. 361,.120 N.E.2d 118 in 
defining what constituted clear and convincing evidence. 

Clear and convincing evidence is that measure or 

desree of proof which is more than a mere 

‘preponderance of the evidence,' but not to the extent 

of sucn certainty as is required ‘beyond a reasonable 

Coup wii Caiminal Cases, and which will produce in the 

MiP emOlmenee tirley Of facts a £irm belief or conviction 

as to the facts sousht to be established. 

This is not an alteration to the criteria considered by 
tne Courts; however, it does reflect that attitudes differ 
among courts of various jurisdictions. The level of 
evidence necessary to establish waiver is not easily 
comprehended by the layman and is best left with a qualified 


attornev. 


Summary 


A review of eleven recent construction disputes 
involving oral] changes orders or notice confirmed that the 
criteria presented in the previous chapters adequately 


defines construction case law. These rules may not work in 





he 


foe Olis, 2S CONLradz.e@ery Cecisions can undoubtedly 
bem OunG. However, these rules =siould be correct in the 


Miter ni Or une SilEUaEIONS encountered. 
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CHAPTER. / 


CONCLUSIONS 


Parties are generally allowed to autonomously form 
contracts based upon mutually agreeable terms. The courts 
Strictly enforce those terms unless they violate established 
Pete moum SlLAnMEOrw law. Thescourts treat contract 
motice and change order technical requirements subordinate 
to the iaw. The courts often state that absent waiver, the 
COmREracCherequirements will be strictly enforced. This 1s a 
very broad definition of waiver. A much narrower definition 
is used in this paper, onlv including instances where the 
acts or conduct of the parties have resulted in waiver. 

The more than seventy cases reviewed represented a 


sampling from most jurisdictions. The breakdown is as 





follows: 
Juieus Gitten10On Type of Owner 
Federal —- 25 Federal —- 15 
State — 45 State -— 4 
BeaGeOt COMEract Local —- 8 
Appeals —- 4 Private — 47 


Substantial consistency exists in case law involving oral 


change orders and notice disputes. 





eyo erea ri Onmor This Research 


Orai Change Orders 


Dime ompsceteGiSpubkes involving oral chanse orders, 
compliance with either of two criteria prevents enforcement 
of the written chanse order requirement. The first relates 
Memee Merch  lOmilatilOl Drinciples. The second concerns 
conduct of the parties and the question of waiver. Of these 
a eeGlwrchric tte i1Semot readily apparent which the courts 
considers first. This paper presents the contract formation 
Principles as having precedence. A party establishes a 
firmer dispute foundation by demonstrating adherence to 
contract formation principles rather than first seeking to 
PG wavs LOmescape meen ormance With the formal contract 
recuirements. 

When confronted with a situation of oral change order, 
the initial determination is to ascertain if the operative 
clauses require a written directive. In most instances, a 
written directive will be required; however, where standard 
contract forms are not used, it is possible that a contract 
"loophole" may exist so as to negate the requirement. 
Assuming a written directive is required, a review of 
regulations and statutes should follow. Where regulations 


require written directives, signed by specific persons, or 
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wee eemmmea iti a Specific manner, contractors wiil not be 
compensated unless there is full compliance. 

The next criterion is to determine if the essential 
elements of a contract are present. An offer and acceptance 
and consideration are the two most important elements 
relative to oral changes. The owner must know of the 
Preblemerand Must Know that the contractor expects 
fommemiocat none Oral directives are valid expressions of an 
offer and acceptance. However, the owner must Know that he 
is requesting work that will require additional 
compensation. An implied or express promise to pay cannot 
be rescinded later. 

Authority rests with specific individuals. However, 
apparent authority can be extended to others. Importantly, 
this cannot be done without some expression of intent by the 
person possessing the authority. Expressions can be actual 
Or implied. Knowledse that unauthorized changes are being 
made accompanied by no effort to stop the unauthorized 
activities is paramount to conveying apparent authority. 

If the elements of contract formation are not followed, 
the only recourse available to a contractor is to show that 
the requirement has been waived. An example of waiver is an 


owner paying for other unauthorized changes. 
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NOT Ce 


UMemmeOontronrea With a situation of notice, the initial 
determination is which of the notice provision governs and 
tea whee cal requirements apply. Often one situation can 
embrace more than one provision. Caution advises 
referencing all that might be eventually be applicable but 
ensuring the most stringent technical requirement is 
Satisfied. When standard contract forms are not used, 
avenues of recovery can often be found in spite of 
noncompliance but these are less frequent as standard 
contract forms become more widely used. 

Assuming written notice is required, review of 
governing statutes and regulations should follow. 
Noncompliance with statutory requirements precludes 
recovery. Actions of the parties, contract requirements are 
both subordinate to the law. 

The next consideration should be whether the intent of 
the requirement has been satisfied. The owner must have 
actual, implied or imputed knowledge of the situation. In 
addition, he must be aware that the contractor expects 
additional compensation. Finally, the owner must be 
iMmitormea imetime to prevent prejudice of his contractual 
rishts. If these criteria have been met, the intent of the 
notice requirement has been satisfied. 


If the intent has not been satisfied, the only 
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Ate taehewept1OleOr recovery 4s that of waiver. An example 
is where the owner by his repeated words or conduct has 
conveved to the contractor that the notice requirements will 
not be enforced. 

ive tOoCcamuens in Figure 2etitled “Attitude of the 
Court" indicate that some courts have recognized other 
considerations. These have not been consistently applied by 
mee oOUrksS and Siould be used with caution. 

ieesitiiawuens Where both motice and written chanse 
orders are required, the primary considerations are the 
contract formation principles. If the owner orders and 
agrees to pay for extra work, owner notice is implicitly 
satisfied. 

Additional cases reviewed since completion of the 
(eS ane ei nemucesMoorheadsConstruction Co. v. City of Grand 
Pomme o0CmEecd 1008) —s 1). Lippia and Son, inc. v. Jorson 
(342 A.2d 910), and Watson Lumber Company v. Lloyd Mouser 
(333 N.E.2d 19). These decisions further confirm the rules 


and flowcharts developed. 


Relevancy of This Research 





The need for this research is evidenced by the 
treatment of the case of State of Indiana v. Omega Paintings, 
Meme os Neeece 287) by Michael C. Loulakis in the Legal 


Trends column "Contract Notice Requirements" of the January 
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1985 edition of Civil Engineering. The column indicates 
[Pewee Meow aeelStom evidences a return to strict application 
of the contract notice requirements, the Plumlevyv doctrine. 

The case involved the sandblasting and painting of a 
bridse structure. Problems arose when the state changed 
inspectors. The new inspector required more blasting than 
the contractor felt necessary to attain the specified 
Pinot es MenCOnErack CONntLained the provision: “If the 
Contractor deems that additional compensation will be due 
ha LOnewoOrnhwOn Material mot clearly covered in the contract 
or not ordered as extra work, he shall notify the Engineer 
Te Wid ime aan 

Neither the owner nor the contractor asserted the 
change was classified as extra work, but the contractor 
Stated that the owner somehow modified the contract. The 
contractor also failed to introduce evidence to show owner 
waiver of the provision. 

The case is complex and confusing, contained limited 
information and the issues of oral change order and notice 
were inseparably intertwined. The conclusion drawn by Mr. 
Loulakis is misleadins. 

Such a case cannot be used solely as a basis to 
evidence return to the Plumley doctrine. A sampling of 
significant cases must be made and the body of case law 
evaluated to make such conclusions. By grasping a single 


case, authors can portray the courts as capricious and 
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incongruous in their decisions while missing the remarkable 


overall consistency. 
Areas for Additional Research 


Some areas of apparent difference do deserve 


further research. These are briefly discussed below. 
Beatect Of Breach 


Two cases dealt with the issue of breach but 
reached different conclusions about the enforceability of 
notice requirements. While one court stated that breach by 
the owner released the contractor from that requirement, 
egogner COUrt~eStacted that satisfaction of the technical 
requirements by the contractor was prerequisite to his 
maintenance of the breach action. How does the court view 


the effect of breach? 


~~ 


memecOonsit0cCharion Of Claim 





Two cases dealt with the issue of prior consideration 
of a dispute by the owner on the its merits. One court 
indicated that prior consideration by the owner prevented 
invoking the technical requirements of the notice provision 


as a bar to recovery. Another court stated that once either 
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Sere Pea! s. the prior decision Sv the owner is voided and 
has no gee Oremrene wecewotomees  lilat court further stated 
Bieter ©e Nees Gerataon SiNould not bar enforcement of 
contract motice requirement as a defense. How does the 
(Ch@emuueWnmMonernrect Of prior consideration of a claim on 


its merits? 


evidence to Establish Waiver 
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The level of evidence required to establish waiver was 
different between two cases. Where one court only required 
a nreponderance of evidence, another court required clear 
and convincing evidence. This question is more subjective 


Poser Nbeonanad nay be more difficult to determine. 


Constructive Change or Waiver 





The courts appeared to use the terms waiver and 
Verewaile es ivemelange intercnmanceably. Further definition and 


research is needed to determine if they are the same. 
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